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INTRODUCTION. 



There was prefixed to the First Volume of the 
Reports of Cases tried in the Jury Court, an Intro- 
duction, in which the term Pleading, which is usual- 
ly applied in Scotland to the viva voce argument 
of Counsel, was used to express the written state- 
ment of a case contained in the Summons and 
Defences, Condescendence, and Answers; and, from 
the difficulty of finding any other appropriate 
term by which to designate that statement, the 
same term is used, and the same meaning attached 
to it, in the following observations. 

There was also an Appendix added to the vo- 
lume, containing the Condescendences, Answers, 
and Issues in three cases, to show the nature of the 
Issues and of the materials from which they were 
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drawn* Since that period important alterations 
have taken place in the frame of the Issues^ and 
also an improvement in the Condescendences and 
Answers ; but it is still necessary to introduce 
much greater accuracy into the Condescendences 
and Answers* 

The recent change which has taken place by 
the abolition of the Jury Court as a separate 
tribunal, — ^the publication of reports of the last 
cases tried in that Court, — and the introduction, 
of trial by Jury into the Court of Session, sug- 
gest this as a fit opportunity for improving the 
mode of pleading, applicable to cases to be tried 
by Jury. That some change is necessary, 
notwithstanding the improvement which has 
taken place, any one who attentively considers 
the subject must admit, though they may not ap- 
prove of the change suggested in the following 
brief hints. 

The principle on which pleadings in cases to be 
tried by a Jury are drawn, differs from that on 
which they were formerly framed ; and the object 
now is to assist, as far as possible, that mode of ad- 
ministering justice which Parliament has sanction- 
ed. It may appear to be a very humble object to 
attempt to improve the form of a Summons or 
Condescendence, but on consideration it will be 
found that justice is deeply involved in the rules 
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which regulate the form and manner in which a 
case is stated. 

The object of the following pages is to point out 
to those who are practically engaged in framing 
these papers what appears redundant in them; 
and to suggest that the principle to be kept in view 
in cases which are to be decided on a pure point 
of law, or on facts which must go to proof before 
a Jury, is different from that of cases where it is 
uncertain whether a proof wiU be allowed, and 
which may be decided by a Judge on probability. 
Most of the suggestions which follow have oc- 
curred in the course of preparing issues, in which 
the attention is very particularly called to the 
previous pleadings in the case ; and, feeUng as* 
sured that the importance of the subject has not 
been sufficiently attended to, the following hints, 
though crude, are brought forward in the hope 
that they may be the means of fixing on the sub- 
ject, the attention of some one better qualified for 
the task. 

By the term Pleading is not meant that system 
which is followed in England, far less is it intended 
to recommend its adoption. But what is pro- 
posed at present is to take our own system, 
and try whether any improvements can be sug- 
gested, or any rules enforced, by which it might 
be confined to the real object which ought to be 
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kept in view. It is wished still farther to limit 
these observations, and to confine them not only 
to our own system, but to that system as appli- 
cable to cases to be tried by Jury, in which it is 
evident that the pleading oiight to be very differ- 
ent from that applicable to cases tried by Judges 
in the Court of Session. 

Under the former system, before the introduc- 
tion of trial by Jury, the object of pleading wasdif- 
ferent from what it is in cases to be tried by a jury. 
In the Court of Session cases were frequently de- 
cided without a proof, and therefore the object of 
the Judge was not merely to have the facts stated 
which, if proved, would decide the question, but 
to have the other facts connected with the case 
also brought before him, that, on a view of 
the whole, he might judge of the probability of 
the truth of the facts stated as the grounds of the 
action or defence. This being the object of thie 
Judge, that of the party was obviously to state all 
that made his own case appear probable, and that 
of his opponent improbable* The consequence 
was, that every thing bearing on the case was 
stated, the only object being, that the averment or 
admission should as little as possible sujpport the 
case of the opposite party. Having got into so 
wide a field, it is not wonderful that the truth of 
the averments was not very scrupulously inquir- 
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ed into by the party, and that he was. not very 
attentive to the distinction of what facts were, 
and what were not, essential to his case. 

For attaining the object at that time in view, 
and excluding argument from the pleadii^, the 
Acts of Sederunt of the Court were well fitted, 
though in practice the regulations in these acts 
were often overlooked. But the object now be- 
ing different, a different mode of proceeding should 
be adopted. 

The object formerly was to inform the mind of 
the Judge as to the facts of the case, so far as 
these could be known from the mutual averments 
and admissions of the parties without proof, — ^the 
object now is to inform the opposite party of the 
facts which, when proved, will support the action 
or defence. It is not intended at present to point 
out the great advantage which, under the for- 
mer system, the unprincipled litigant had over 
the honest and fair one ;«^how, by boldly averring 
as true what he knew to be false, or artfully con- 
cealing what he knew to be true, the one could 
gain an undue advantage over his antagonist. 
The object is to point out the difference in the 
species of averment applicable to a case that must 
go to proof, from that in one which may be de- 
cided by the Judge on probability. 

Much of the difficulty and confusion which rests 
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on this subject as applicable to cases to be tried 
hy a Jury, arises from the remains of the prac- 
tice under which cases were stated* not with 
a view to proof, but for decision by a Judge, and 
in which, of course, statements were made for the 
purpose of satisfying the Judge, not only that the 
statements could be proved, but that they were 
probable. The parties not only stated the facts 
which they undertook to prove as necessary to 
support their action or defence, but also the facts 
and circumstances by which they endeavoured to 
satisfy the Judge, without proof, that they were 
true, and that a decision ought to be given in their 
favour. In doing so, it is extremely difficult to 
keep to the essential facts, and to direct averment 
and admission; arguments and conclusions deduced 
from the facts will, without intention, be stated ; 
and if this is the case, where the intention is to 
avoid it, how much more will it be the case when 
that is not much attended to, and where there 
is a strong motive for inserting it, viz. that the 
Judge may be induced to decide the case without 
proof. 

It might not be difficult to point out the 
origin of some of the present errors in pleading ; 
and as the reason which has induced the Court 
to sanction them is clearly pointed out by Mr 
Cleghom, W. S. in his answer to the Commission 
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appointed under the Stat 4 Geo. IV. c. 85, I 
shall transcribe part of what is there stated. " In- 
** stead of at once sending the parties to proof, 
it has been the practice in the Court of Session, 
where parties differ in their statements, to en- 
deavour, by order of Court, to compel them tostate 
the whole facts they rely on, and for the Judges, 
^^ on their own interpretation of the facts, as stated, 
to decide the cases. The intention in doing so 
proceeds from^the benevolent motive of saving 
the parties the eapence and trouble of proving 
their case/' <§c. 

" After every effort hitherto made by the Court 
to obtain such statements they have not been 
faithfully made by both pursuer and defender, 
and sometimes by neither," &c. — " And where 
both parties indicate so clearly that it is inju- 
rious to them to compel them, it seems unadvis- 
able to persevere in a system assuming for its 
object the benefit of those who unite in consider- 
ing it iiyurious," &c. 

Now, while this system continued in all cases, 
and in the cases where it stiU continues, a detail 
of the circumstances may be proper so far as they 
can be got from the parties. But as cases to be 
tried by Jury must be established by proof, the 
Condescendence and Answers ought now to be 
different, as they are never seen by the Jury 
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who are to decide the case, and the Judge at this 
stage of the proceedings has nothing to do with 
whether the case is good or bad — ^whether the 
statements are true or false, probable or improba- 
ble, — ^but merely whether the averments, if true, 
are sufficient to sustain the action or defence. The 
object formerly was to enable the Judge to form 
an opinion on the probable truth of the case on 
the one side or the other ; now it is to give infor- 
mation to the opposite party of t}ke nature of the 
case to be proved against him, and to prevent sur- 
prise. 

Under the system followed before the intro- 
duction of trial by Jury, to quote again from the 

< 

same answer to the Commissioners, " A man of 
integrity will state the real circumstances of the 
case ; if the defender happens to be of a differ- 
ent description, he will not make an equally fair 
counter-statement ; and the only use that will 
be made of the statement of the pursuer will be, 

" that whatever is unfavourable to him will be 

" admitted, and whatever is favourable to him 
will be denied. In place, therefore, of the Judges 
being put in possession of the whole circumstan- 
ces of both parties, those parts only of the state- 
ment unfavourable to the pursuer will be agreed 
to ; and there may thereby be a sufficient num- 

^^ ber of admissions to lead the jiidge to decide the 
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^^ case against the pursuer, while the real circum- 
'^ stances, if a proof had been allowed, might have 
" been very different, and led to an opposite decl- 



« sion." 



Under the former system, the honest litigant, 
as mentioned in the passage just quoted, states 
and admits what he knows to be fact, without 
being aware of the effect this will have on the 
case, by his less conscientious opponent denying 
what is fact, or averring what is not true. 

Full statements and admissions from each party, 
if they could be obtained, would be attended with 
benefit ; but, from the failure which has attended 
the attempts to obtain them, it may fairly be con- 
cluded that it will better forward the attainment 
of justice to abandon this attempt. If it can be 
shown to be for the interest of the party to make 
the statement in a different manner, there is little 
doubt that he will make it as proposed. 

The reason of requiring an admission or denial 
of all the circumstances was to narrow the case ; 
but this is merely gathering with the one hand 
what was scattered with the other, and which, 
when collected, will not repay the trouble. Were, 
the averments restricted at first to those essential to 
the case, there would be no necessity for this subse- 
quent narrowing, and it would at once be seen on 
what point the case turned. In drawing the papers 
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under the former system, two things must have 
been attended to, — Firsts to state the facts and 
circumstances ; and, secondly, to state these in 
such a manner as to satisfy the reader (the 
Judge) that the facts were probably true, and 
that the case was good. It will require time 
to correct, and to bring the profession to see 
distinctly the difference of the statements requir- 
ed under the new system. Some improvement 
has undoubtedly been made ; but it will require 
the attention of the Bar to be drawn and kept 
alive to the subject, to correct a habit establish- 
ed by long practice. Were that attention ex- 
cited, I have no doubt that in a short time the 
preparation of cases might be left to the parties 
instead of being, as at present, the act of the Court. 
The present mode of proceeding under th6 super- 
intendence of the Judges, or something analogous 
to it, must be continued till the Bar becomes 
aware of the necessity of more accuracy, and till 
the difference of the systems becomes more fami- 
liar ; but this would probably be hastened were 
the Judge allowed time to attend to, and point 
out, the errors in cases as they occur. When the 
subject is well understood, it would then become 
expedient to allow the one party to lay hold df 
any irrelevant fact stated by the other, and to 
claim from him on that account a great part of 
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the expense incurred, or even to turn the case out 
of Court. 

In general, each party knows the circumstances 
upon which the demand is made, or the defence 
rested ; and therefore it is not necessary to state 
more than the facts which are essential to sup- 
port the action or defence. Should it, however, 
be thought that it is still essential to state the 
minute circumstances, to prevent surprise, a mark- 
ed difference should be drawn between the facts 
which are essential, and those stated for this 
last purpose. The facts that are essential to the 
case, — ^the general propositions on which the case 
rests, ought to be averred in a set form of words, 
each sentence beginning with the word of aver- 
ment. What is meant is illustrated in the conclu- 
sion of these hints, where the word That is adopt- 
ed as the word of averment. The facts so aver- 
red must be admitted or denied ; but with respect 
to the others, the minute circumstances, it is imma- 
terial whether they are denied or admitted, as they 
ought merely to be looked on as information to the 
opposite party. This separation, 1 have no doubt, 
would tend greatly to simplify the case, when, in> 
stead of having, as at present, the whole facts, im- 
]X>rtant or not, thrown together in one mass, the 
essential part would be brought prominently for- 
ward, as the ground upon which the issue and 
the case was to rest. 



XIV INTRODUCTION. 

In cases to be tried by a Jury, however, the 
object is, to obtain a clear, short, and distinct 
statement by each party, of the facts and grounds 
in law upon which he conceives his case to rest. 
The facts, it appears to me, might in general be con- 
tained in a very few direct averments ; and were a 
general form drawn out applicable to each species 
of action, it would be of great use in directing the 
minds of counsel to what is essential to the case. 
Instead of a detail of minute circumstances, from 
which an inference is drawn that the fact must 
be so, the party ought to aver the fact, and then 
he will either succeed or not by proving it by the 
circumstances. 

When the essential facts averred are sufficient 
in law to support the pursuer's demand, then the 
defender must either deny them, or if he admits 
them he must state some separate and independ- 
ent defence. If he denies them, then the case 
goes to proof, and will be decided according to 
the evidence adduced. If, on the other hand, the 
defence is a separate one, the defender ought in 
the same manner to state the facts essential to his 
defence, and the pursuer to admit or deny them. 

If the party does not deny the essential facts, 
judgment ought to be pronounced against him ; 
but, holding a party as confessed, provided he 
does not deny the unessential circumstances aver- 
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red, is no longer necessary. Even, under the 
former system, it was very rarely put in force by 
any explicit interlocutor ; and, under .the system 
which is now proposed, there is no call for it. 

It is not to be expected, that so long as mo- 
tives exist for continuing the error, merely point- 
ing it out will be sufficient. It . is the interest 
of a party whose case is bad, to attempt to involve 
it by a long and intricate statement; and, even 
when the case is good, he cannot always sepa- 
rate what is essential from the circumstances 
with which it is connected. Besides, agents 
of an inferior class may have an interest in 
lengthening the papers. And it may here be sug- 
gested, that counsel should endeavour to select the 
essential facts, and not, because it is easier, state 
all the facts that are furnished by the agent. 

These, and probably many other, obstacles, stand 
in the way of the improvement contemplated ; but 
now that the jurisdiction is permanently vested in 
the Court of Session, were Judges for a short time 
to be strict in detecting and pointing out the errors, 
^— in not allowing the cases to proceed till they were 
corrected, — ^and in giving expenses to be immedi- 
ately paid where they were persevered in, — there is 
every reason to suppose that the time would soon ar- 
rive when the parties would discover, that, provided 
they stated sufficient to make out their cases, it was 
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not only unnecesisary, but injurious, to state more 
as affording the other party the means of subjecting 
them to expenses, or even of turning them out of 
Court Both parties would thus come to find it to 
be their interest to aver as little irrelevant matter 
as possible, and the case would be narrowed much 
more effectually than it can be by any admissions 
that can be reasonably expected. Besides, it se^ 
cures fair litigants from any injustice that may 
arise from admissions incautiously made. 

The Judges having for so many years been ac- 
customed to a double mode of stating the facts of 
a case, and having two papers bearing the name 
of Condescendence, viz. a Condescendence of the 
grounds of the action, and a Condescendence of 
facts without argument, commonly called a Coi^ 
descendence in terms of the Act of Sederunt, — ^the 
Bar having been trained in the same system, it is 
not wonderful that there should have been a degree 
of confusion introduced ; and that the Bar should 
not have acquired the habitof scrupulously avoiding 
the detail of unimportant facts, or of mixing argu- 
ment with fact, and that the Judges should not have 
been very scrupulous in detecting, or rigorous in 
condemning, the error. Indeed the means of cor- 
recting the error where it was committed were so in- 
efficient, that its continuance was not wonderful. 
The usual mode of expressing disapprobation was 
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bj a note in to interloeutoi^ ; but though the didap*^ 
probation was expressed, the erroneous statement 
reinained iia proceds, and was frequaitly the means 
o^ leading the oppo^te party into a similar error, 
aild probably to a greater d^^ree. No doubt more 
minute attention has been paid to the subject since 
the Stat. 4 Geo. IV. c 120 passed ; and Lords Or- 
dinary have orders passages to be struck out of 
Oondescendences and Answers. But this has 
been done with a very sparing hand, and to a 
very limited extent. Besides, there is an impres* 
sion prevalent at the Bar, that the Judges differ 
in (qiinion as to what ought and ought not to be 
stated. Whether this opinion is well or iU founded, 
the effect is the same ; for instead of aiming at one 
uniform mode of stating a case, the Bar attempt 
to meet those different, or as they suppose diffe-* 
r^t, views of the Judges ; and it is no unusual 
apology for what is pointed out as redundant in 
the pleadings, that it was inserted to meet the 
views of the Judge who ordered the paper. 

A system of pleading applicable to Jury cases 
ought to be the first thing attended to. The 
application of a few superior minds to thesub^ 
ject, having power to fix by decisions the prin- 
ciples upon ^hich they act, and having weight 
with the profession to satisfy them that the deci- 
sions are right, would greatly forward this import- 

b 
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ant branch of our judicial system. Unless some at- 
tention is paid to this subject, it is to be feared that; 
by a number of individuals acting independent-: 
ly, great confusion and uncertainty might be the 
consequence. Till a much greater number of prin«* 
ciples are fixed, and there has been much more ex-' 
tensive practice to develope these principles, it is 
impossible that a uniform and consistent system 
can be reared up by a number having their attend 
tion distracted by other business. This caii only 
be done by one Judge, or a few Judges acting hi 
concert, and having their time and attention de-^ 
voted to the subject, and considering well every 
step they take. 

It has been already observed, that it would greats 
ly improve the pleadings if business were so arrahg-^ 
ed that the Judges could give more time and attend- 
tion to the subject. Were one of the Lords Ordi- 
nary for a certain period detached from other busi-s* 
ness, and to devote his attention exclusively to the 
subject of pleading, it would be a most useful em- 
plo)rment of his time. Uniformity in pleading is 
of great importance, and it is only by the applica^ 
tion of one ruling mind to the subject that uniform 
mity can be attained. 

With a view to the improvement vf the plead- 
ings, the mind of the profession must also be kept 
alive to the subject, as those interested in a cause 
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are always most quick-sighted in discovering what 
will be injurious to their client, and will/of course, 
suggest very important matter for the considera- 
tion of the Court. 

Were it possible to draw out a form con- 
taining what it is esseintial to aver, it would be 
a great assistance in drawing Condescendences, 
as it would afford a test to which each fact or cir- 
cumstance might be brought, to ascertain whether 
it should or should not be averred. It would no 
doubt be difficult in the present state of pleading 
to draw out such forms, but still an attempt at it 
would be beneficial. These forms could not at 
first be enforced as binding, but merely taken as 
hints or general outlines, according to irhich cases 
should be stated, and should themselves be for some 
tinie liable to alteration and correction. 

The object of the pleadings in a case ought to 
be, clearly and distinctly to state the avermentis 
and pleas of the parties opposed to each other, 
to state the facts, and aver their truth, in as few 
and distinct terms as possible,^^ — to state all neces- 
sary facts, and no more than are necessary to sup- 
port the conclusions of the action and the ground 
of defence,^ — to make the averments in direct and 
precise terms, avoiding entirely all matter which 
goes merely to show the probability of the state- 
ment, and then drawing the conclusion, or rather 
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making the averment, that these facts being true, 
the conclusion is clear for the pursuer or defen- 
der. One great object of pleading ought to be to 
attain uniformity in so far as consistent with jus- 
tice. The form of the Summons and Defences 
ought to be uniform in each species of action ; but 
at present, so far as appears from the practice, no 
two legal advisers would draw any one of these 
papers in the same form from the same informa- 
tion. Take, for instance, an action for recovery 
of a debt. By some this case would be brought 
into Court on a Summons in a few lines, stating 
the nature of the demand, and that, as the defender 
refuses, therefore, he ought to be compelled to 
pay, with interest and expenses. 

Another from the same materials would state 
a variety of minute circumstances in the conduct 
of the party, before, at the time, and subsequent 
to the transaction out of which the debt arose, and 
the communings of the parties, and demands of 
pa3rmentj and promises, or supposed promises, of 
the defender to pay. In short, the modes of do- 
ing it are as various as the views or interests of 
the persons drawing the summons may suggest. 

In the case supposed, as it is simple, every one 
will be of opinion that the first is the best mode of 
stating it ; but it is believed very serious doubts 
exist, and in very high quarters, as to the propriety 
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of SO general a Summons as is first supposed. Some 
are of opinion, that, were the Summons reduced to 
this general form, it would afford pursuers too 
great facility of bringing unnecessary actions, and 
thereby oppressing their neighbours ; but in an« 
swer, it may be suggested that every obstruction to 
bringing an action is an encouragement to defen- 
ders to resist just demands, and it is not easy to 
see a good reason why the interest of the defender 
should be preferred to that of the pursuer. If 
it is an evil that a pursuer should have it in his 
power, at the least possible expense and trouble, 
to make good his just claim,-*if it is thought the 
danger is too great of pursuers voluntarily and 
unnecessarily subjecting themselves to the trouble 
and vexation of a law-suit, a remedy for the evil, 
if it is an evil, might easily be devised. But with- 
out at present entering into the question whether 
these doubts are weU founded or not, though it is 
diflicult to believe that they are, the attempt now 
made is to point out and enforce the importance of 
uniformity in pleading, and that, if the short Sum^ 
mons is good, it ought in all cases to be adopted, 
and if it is bad, it ought in no case to be allowed. 
The answer might perhaps be suggested, that it may 
be good in a simple case, but not in one more 
complicated. It appears, on the contrary, that, in 
proportion as the case is complicated, the Sum- 
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mons ought, if possible, to be simple, as in that 
case it is certain that a Condescendence will be re-? 
quired^ whereto in the simpte case, had the sum* 
mons been more detailed, a condescendence might 
have been' unnecessary. But whether the simple 
or the detailed summons is best fitted to the one 
or the other case, where is the security that the 
proper summons will be applied to the proper 
case? The truthi8,the form willdepend moreon the 
hands into which the information is put, than on 
the propriety or im{Nropriety of the form to the 
particular case. If a mass of confused materials 
is put into the hands of one man, he will think 
the summons must be long, whereas if they fall 
into those of another, he will see through the cour 
fusion, and bring the case to a single point. If 
the materials are given to a man who does not 
take the trouble to examine them, but trusts them 
to an inexperienced apprentice, or are put into 
the hands of one who looks more to his own in- 
terest than to that of his client, the statement 
will in either case be unnecessarily long; in the 
one, from not knowing what to omit ; in the other, 
from a desire to make the pleading long. In 
the latter cases, the Summons will be very dif- 
ferent from what it would be were it drawn by 
a person desirous in the clearest manner to state 
his case, and in the shortest time, and at the least 
expence, to get justice done to his client. 
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,. As it is found by. experience .that it is not in 
one case in a hundred, en* perhaps in a smaller pro- 
portion, that the Summons is held to be the state* 
pient of facts on which the Record is closed, there 
seems little doubt whether a long or. short Sumt 
mons,-r-whether one giving along narratiye, which 
is almost never sufficient, — or one stating merely 
the ground of action, and the condiision drawn, 
is to be preferred* Indeed, as a Condescendence is 
|n almost all cases required, it is diffictdt to discG - 
ver the use of the detail in the Summons, especially 
as it may be omitted hy the party in trvery 
cases in which the Court wish it to be inserted. 

If, however, it is still thought that the Summons 
ought to contain a statement of the facts, then it 
ought in all cases, to detail them. But if this is 
the case, itJs obvious that the same, rules should be 
applied to a Summons as to a Condescendence ; — 
the facts ought not to be stated as a narrative, but 
ought to be averred separately and distinctly, im- 
der different articles. The object being to get a 
full and distinct statement of the facts, there can 
be no reason why the rules calculated to attain 
this in a Condescendence ought not also to be ap- 
plied to a Summons. 

. The .next step is the Defences ; and every thing 
which has been said as to the Summons is applU 
caMe also to the Defence. If the Summons . is 
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general, so ought the Defence ;-^if it is detailed, 
tfaep they ought to be so also ; they ought to ad« 
mit or deny the averments in the 8uminon»-F^ 
state the pleas upon which the Defence is vested, 
and aver in dear and direct terms, without ar« 
gument, the faet^ in support of these pleas. 

After the Defence come the Ciondesocndence, 
the Answers, the Revised C!ondescendence, and Re« 
vised Answers, and in many cases what is called 
Re«Revised or Amended Revised papers ; thus. 
In almost all cases there are three, and in some 
four, statements of the case of each party. Were 
we not accustomed to this it would excite sur* 
prise ; but the fact is undoubted, that ninety*>nine 
cases in a hundred are stated three times before 
they go to proof ; and in several cases the ground 
of action and averment of fact in the Sunmions 
is very little varied in the subsequent statemeQts. 
In some cases, indeed, the last paper is worse 
than the first ; for instead pf being confined to the 
facts which the pursuer is to prove in support of 
his action, it frequently details unimportant cir* 
cumidtances in answer to irrelevant matter stated 
in the Answer. 

It is a matter of minute detail, but not unwor^ 
thy of being mentioned, that much benefit would 
arise from having corrections made while the sub- 
ject is fresh in the recollection of the parties, and 
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that probably pleadiiigs should in general be re« 
vised vpithin one or two days, instead of two or 
three weelqi, which is a usual period at present. If 
this rule weire s^ofited, the correction would be 
made while the sidbgect was fresh in the recoUec- 
tion of every one, nostead of remaining for weeks 
till remarks inade by the Judge are probably for* 
gotten, and when the whole case mufi(t be again 
read — or, what perhaps is worse, the correcticm 
be made when the ease is only half recollected. 
This is a species of business whieh is qiuch more 
effectually done at Chambers than on the Ben<di, 
where the Judge has not the same opportunity of 
explaining his views, and where parties are less 
disposed to make reasonable admissions, and take 
true views of their cases. 

Though the object contemplated in the statute 
and Acts of Sed^unt is good, and though many 
of the iiieans employed for attaining it are also 
good, it is more than probable that this object, 
and the bei^ means of attaining it, are not al- 
ways kept in view. Interlocutm^ formerly con-* 
tained not only an order that the party shall 
state the facts which he undertakes to prove in 
SQiqport of his action or defence, but also that he 
shall state ^^ all facts and drcumstanoes relative 
** thereto. " Now this is surely an encourage- 
ment to state irrelevant matter ; and, accord- 
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iiigly, some from ignorance^ some from inatten- 
iion, and some from interest, pervert this part 
of the order, and detail all the unimportant dr- 
comstances, which» so far from giving any useful 
information to the opposite party, or making the 
ground of action or defence mcnre distinct, only 
tend to obscure and smother the important £icts, 
and to keep out of view the pleas on whidi the 
case really turns. 

. By what is now stated, it is by no means in* 
tended to propose that a party should not have a 
power of amending his original detail of fects ; 
but at present this amendment is allowed to a 
most inconvenient extent, and in very few cases the 
object of the statement is kept in view. What, 
then, is the object of the detail which is called for ? 
It is plain that the object is to get a dear and 
distinct statement of the groimd of action or the 
defence, to put the opposite party on his guard as 
to the case which is to be proved against. him. 
In gaieral, he knows this as well as the party 
making the statement, but still there is no objec- 
tion to, but much benefit, in a clear statement of 
these facts. 

If a party has a bond, or bill, or contract, under 
which a sum of money is due, of what consequence 
is it to detail all the circumstances which gave rise 
to the transaction, which resulted in the defender 
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giving that obligation, or the numerous demands of 
payment, and subsequent communings which took 
place as to the payment of the money ? If an action 
is for assatdt and battery, of what consequence is it 
to detail all the drcumstatices which may have 
given rise to ill-wiU between the parties, or even 
the language which was used at the time of the 
assault ? In many cases of this description, any 
one reading the Condescendence would suppose 
the action was for defamation ; but on looking 
back to the Summons, he finds that the only con- 
clusion against the defender is for having knocked 
the pursuer down. Many similar examples 
might be given ; but the above are sufficient to 
point out the defects in respect to excess in the 
detail, of the unessential circumstances of a case. 
In what foUows, an attempt is made clearly and 
shortly to state what would probably be an im- 
provement in the pleadings ; but it will be neces- 
sary to go into some detail ; and perhaps it may 
run into the same fault, detailing what is unimpor- 
tant, which it is wished to correct in others. But 
in a matter of this sort, to which so little attention 
has been paid, it is perhaps better to be tedious by 
minute detail, than to pass over what may appear 
obvious. Though the detail may be tedious, there 
is more danger of deficiency than redundancy, as 
these remarks are rather hints suggesting improve- 
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ment than any thing like a complete treatise on the 
subject. 

I. The Summons. — On this subject, some 
will be of opinion that it is intended to go back to 
the state of the law and pleading prior to the year 
I73I9 and that the intention is to propose the in- 
troduction of a writ similar to the ancient Brieve, 
and losing all the benefit of the statement of fact 
in the Summons ; but it will not be very diffi- 
cult to take a middle course between that and 
what is now frequently practised, and to state 
generally the nature of the action, without enter- 
ing into details. On the one hand, avoiding the 
extreme of making the Summons a mere form, 
containing only the names of the pursuer and de- 
fender, and the time of signeting and of appear- 
ance ; and, on the other, making it a long narrative 
of the facts and circumstances previous to, at, and 
subsequent to, the date of the fact on which the 
action rests. 

It is no doubt difficult to state hypothetical- 
ly any form which may be practically useful, 
though in many cases the forms in the Juridical 
Styles are good. Facts out of which a ground 
of action arises are so various, that a mere ge- 
neral form containing blanks to be filled up is 
thought of no use. The following attempt is 
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made in the different kinds of action, to point 
out the leading facts from which the pursuer 
draws the conclusion, that the defender should 
pay a sum of money, or perform a certain act. In 
illustrating this, the suggestions shall be confined 
to the cases enumerated in the Stat. 4. Geo. IV. 
c. 120, and shall contain what occurs on each of 
them respectively, as the essential ground of ac- 
tion, and the facts which it may be necessary to 
state to make the defender aware of the case to be 
proved against him. 

This attempt may not be successful in all the 
cases ; but in many of them it is hoped that it 
may suggest at least the point which ought to 
be kept in view ; and thus, even if thought wrong 
as to the form of the Summons, still these ske- 
letons may be of use as fixing the attention on 
those points upon which the detail of facts ought 
to bear. The views which are here taken, it will 
appear, have been suggested in the course of the 
training the author has undergone in the prepara- 
tion of Issues, and he is willing that it should 
be traced to that source, and that those from whom 
he has derived his ideas on that subject should 
have the credit of any merit the observations 
may possess, though he is alone answerable for 
their deficiencies. 

There is no way in which pleading would 
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be more simplified and improved than by Con- 
sidering at an earlier stage the Issue upon whiefa 
the case is to be tried. If^ instead of con- 
sidering what the Issue is to he, after a Con- 
descendence has been revised and re^revised, the 
pursuer, before drawing his Summcms, would con- 
sider and make out in writing what the question 
is on which the decision must turn, and would 
keep this question steadily in view in all his state- 
ment of facts and pleas ; no one can doubt that 
much unnecessary detail would be avoided, and 
the case be better understood and more clearly 
brought to an issue. The object to be kept in view 
by the pursuer, is gaining his case, and how that 
can be accomplished with the least expense, delay 
an4 trouble ; and provided this can be done by a 
short and clear statement of the essential facts of 
the case without injustice to the defender; there is 
no good reason why he should load his case by a 
detail of unimportant circumstances. The object 
of a pursuer ought not to be to try how much of 
detail he can insert in his summons, but with how 
little detail he can gain his case, and at the same 
time give the defender fair warning of the nature 
of that case. He ought to inform the defender of 
the nature of the obligation on which the daim is 
rested, and the time at which the obligation was 
undertaken or incurred ; biit having done this, the 
defender is fully prepared to state his defence. 
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The Summons then, it is conceived, should con^; 
tain merely the ground of action and the conclusion, 
drawn from it, leaving for the Condescendence 
any detail which may be necessary for the infor«; 
mation of the opposite party. 

Thus, in Assault, the first case mentioned in tha 
Statute, it ought merely to state that, on such a 
day, at such a place, the defender assatdted and: 
struck the pursuer, leaving for the Condescend- 
ence any facts which it may be intended to proves 
as aggravation or any special damage consequents 
on the assault.. 

In Defamation too, the Summons ought merely 
to state that on such a day, at such a place, and 
in hearing of such a person, the defender falsely, 
calumnlously, and injuriously said, that the purr 
suer was a thief, or bankrupt, or whatever may 
be the calumny. 

If the action is for a written or printed Liheli^ 
then that the defender wrote, printed, and publish* 
ed, or wrote, or printed, or published, or caused to 
be written, or printed, or published, — a letter or 
book, giving the date of the letter or title of the 
book, containing on the — page a statement, falsely 
and calumniously accusing the pursuer of perjury* 
•or theft, &c. 

If the defender was acting either as a Judge, 
.or Magistrate, or a master giving a character of a 



XXXU INTRODUCTION. 

servant^ or was in any of those situations where 
he was bound or entitled to speak of the charac- 
ter c^ the pursuer, then the Summons must also 
aver that the accusation was maliciously made. 

In an action for Injury to moveables or land, 
the nature of the injury ought to be stated, with 
the time and place, and the amount of damage ; 
and that it was done, or caused, by the defender. 

For a Breach of Promise, whether of marriage 
or any other subject>«-^the promise,~-the breach, 
and the damage are the essentials. 

For Seduction or Adultery, — ^the relation in 
which the pursuer stands to the person injured, 
— «that the defender seduced the affections of the 
wife or child of the pursuer, and had carnal know* 
ledge of her person, to the damage, Sec. 

On the Responsibility of Ship-masters, Sec. — 
that the defender is master or owner of a ship,-~ 
a carrier, &c. That the pursuer put, or caused 
to be put, on board the ship^— ^r delivered to the 
earrier,---or brought into the inn so many bales 
of goods,— a portmanteau or horse, of the value 
of L. *— that the defender failed to deliver 

tlie said goods, or restore the horse, &c. and ought 
to be decerned to pay. 

For Nuisance, — that the pursuer is proprietor 
or tenant of a house in Street of 

— ^that at such a time and place the defender erect- 
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ed a steam-engiiie, or a building, and machinery 
for the purpose of manufacturing ; — ^that 

the smoke and vapours issuing from the building 
are a nuisance to the neighbourhood, and are to 
the injury and damage of the pursuer L. 

Furiosity and Idiocy. — That at the time A. B. 
subscribed the deed he was furious, or an idiot, 
and not aware of what he was then doing. 

Facility and Lesion.-~That at the time A, B. 
subscribed the deed he was, and had for a conside-p 
xable time before, been of weak mind, and easily im- 
posed upon, — and that the defender, taking advan- 
tage of the facility, did impose upon the «aid A. B. 
and by fraud and circumvention did obtain from 
the said A. B« the said deed. 

Or *' did impose," &c. and. obtain the said deed, 
to the enorm lesion of the said A. B. 

In cases of this description there is frequently 
much confusion in the statement. Means should 
be devised to compel the pursuer distinctly to state 
the different grounds on which he means to pro- 
ceed. If he means to plead total incapacity, that 
should be stated as one ground, — if fraud, that 
should be distinctly stated as another, — ^if facility 
and circumvention, that is a third, — if facility and 
enorm lesion, that is a fourth. In general these 
are so united in the narrative, particularly fraud, 
with facility and circumvention, that it is difficult 

c 
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to disentangle them^ and In some cases the narrative 
seems applicable to the one ^ound of reduction, 
and the conclusion to another. 

Force and Fear. — That at and before the time 
when the said A. B. subscribed the said deed, the 
defender did, by force and threats of personal' vio- 
lence, intimidate the said A. B., and thereby cause 
him to subscribe the said deed to the injury, &c. 

Insurahce.~That by a policy dated the 

defenders agreed to insure to the amount of L. 
— that the pursuer paid, and defenders received, 
the premium, — ^that the goods to the value of 
L. were put on board the on such a 

day, and were lost,— or the house burned,— or the 
person dead,--- *that the pursuer was the owner of 
the goods, or how he was interested in the life 
insured. 

The same form will apply to Charter-Parties 
and Bills of Lading, &c. 

Contracts, &c. — In these the contract, whether 
to pay or perform, should be stated, — the failure, 
—the interest of the pursuer, and the damage. 

II. Defences. — This is the next stage of the 
pleading. 

If the defence is preliminary, it ought to be as 
short as possible, — that no title is produced, — that 
there is an action depending before the Court for 
the same sum, or whatever the defence may be. 
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A defence on the merits must be either a de- 
nial of the charge made^ and this in general may 
be made in a single sentence. Or a confession that 
the charge once existed, and an averment that, under 
the circumstances, It is extinguished. In this last 
case also the defence may be shortly stated ; and 
here, as in the case of a pursuer, it ought to be the 
object of a defender not to state all the matter 
connected with his case, or all the matter which 
he thinks will give an air of probability to it, or 
throw a degree of odium on the pursuer fcur mak« 
ing the demand ; but his object ought to be, in 
distinct averment, without argument, to state the 
point of law, and the fact or facts which, if prov- 
ed, will make out his defence. In this stage of 
the pleading all detail should be avoided, and the 
averment ought merely to be such as will put the 
pursuer on his guard as to the defence he has to 
meet, and the statement which it is necessary for 
him to make in his Condescendence* 

In the Reports of Jury Court Cases, contained 
in this and the preceding volumes, what is here 
proposed hasr been attempted by the abridgment 
of the defence in the introductory statemeixt to 
each case ; and though in many instances the 
whole defences are not stated, still it is obvious 
what the nature of the averment ought to be. 

Having stated what the Summons ought to con- 
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tain in the different cases enumerated in the statute, 
the Defence to each ground of action may now be 
mentioned. 

The defence in assault should be a denial of the 
assault ; or if the blow is admitted, then an aver* 
ment ought to be made that the defender, at the 
time and place, assaulted the pursuer, and that 
the pursuer acted in self-defence. 

In defamation, the defence ought to be a de- 
nial of having used the words, or of using them 
according to the ndieaning stated. If using the 
words is admitted, then the plea of Veritas 
ought to be stated without detail, but narrat- 
ing the facts as if the defender were drawing a 
Summons^ All facts merely tending to diminish 
damages ought to be reserved for the Answers to 
the Condescendence. 

For injury to property the defence is a denial 
of the alleged act — or of the damage done by the 
act — or an admission of the act, and an averment 
of a right to do it. 

For Breach of Promise. — That the promise was 
not made — that it was not broken — that facts 
(stating the general nature of them) justified the 
breach — ^that no damage followed. 

Seduction or Adultery. — ^A denial — or that, 
from the conduct of the pursuer, he is not entitled 
to claim. 
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Responsibility of Shipmaster, &c. — A denial 
that the goods were put on board, or brought in- 
to the inn, &c. or an admission of having receiv- 
ed them, and an averment that the pursuer took 
them away, or that they were delivered to B. C. 
on such a day by direction of the pursuer. 

Nuisance. — That the effluvia arising from the 
vrorks are not noxious, — that the manufacture is 
not a nuisance— that it is not a new erection, and 
is in a situation appropriated to such works, and, 
is not a nuisance. 

Furiosity and Idiocy. — A general denial. 

Facility. — ^Denial of the facility ; and the cir- 
cumvention—and the lesion, &c. 

Force. — ^Denial, &c. 

Insurance. — That the policy was not granted 
(query, whether in this case a reduction may 
not be necessary) — that the vessel was not sea- 
worthy — that she deviated from the voyage in- 
sured — ^that she was not lost — -that the goods 
were not put on board — ^that they were contra- 
band — that the fire was wilful, or caused through 
gross negligence — ^that the life was misrepresent- 
ed—or material facts, (stating them generally,) 
were concealed — ^that the pursuer had no interest 
in the life, &c. 

Contracts. — ^A denial of the contract, or an 
averment of performance—or a release by the 
pursuer. 
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III. Condescendence. — The next step in the 
pteading, or perhaps it ought to be called the 
first step in the pleading, is what is termed a Con- 
descendence. The facts on which cases depend 
are so various, that it is difficult, by description, to 
give an accurate idea of what it ought to be. This, 
however, is clear, that the point to be proved ought 
to be averred and steadily kept in view, and that 
every averment made ought to be in reference ttf 
that point. Every thing like argument — every 
allusion to averments on the other side — every 
thing which only goes to show that the pursuer 
is probably right — every thing which goes only 
to show that the defender is wrong in any thing 
but the point to be proved— in short, every thing 
that does not go to prove that the money is due, 
or the act done from which the claim arises, ought 
to be scrupulously avoided. 

The great object ought to be to reduce the case 
to one, or as few points as possible ; and with 
this view the nature of the action, and the point 
on which the case is to turn — the Issue — ought 
to be steadily kept in view. 

The author is aware that, in hazarding this opin^ 
ion, he is venturing on ground which many will 
think dangerous, and that there are men of thk 
greatest eminence who are not satisfied unless they 
can convince a Court or Jury that they are right 
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in every particular. With the highest opinion of 
their talent, there seems good ground to doubt the 
reason on which this opinion and practice is found- 
ed. If a party succeeds on the main point, it is 
waste of time to attempt to show that he is right 
in every minute circumstance, and therefore, if he 
states the great leading facts of his case, and the 
means by which he is to prove it, so that there may 
be no surprise on the part of the defender, it is 
difficult to see why he should lay his case open to 
the hazard of failing on other matter, and thus 
rendering doubtful his success on what ought to 
have been his only ground of action. 

IV. Answers. — The Answers bear the same re- 
lation to the Condescendence which the Defences do 
to the Summons, and ought to contain a denial or 
admission of the averments in the Condescendence. 
If any plea is maintained on the points admitted, 
that ought to be stated. When a defender has 
occasion to aver facts, the same rule applies 
as in the case of a Condescendence. But it seems 
unnecessary to require a confession or denial of 
the minute circumstances stated by the pursuer. 
The answer, like the defence, should deny the 
fact on which the claim is rested, and state the facts 
which are to be proved in support of the defence ; 
but the circumstances being stated merely for in- 
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formation, and to prevent surprise, there is not 
the same reason why they should be admitted or 
denied. 

« 

V. Revised Condescendence and An- 
swers* — Here in practice there is probably a 
greater error than in the original statement. The 
Revised Condescendence is occasionally an argu- 
ment on the averments made by the defender in 
his Answers, and even where it is not, it frequent* 
ly enters into detail in answer to averments made 
by the defender in his Answers. This answer 
by the pursuer, and an admission or denial 
by him of the averments made by the defender 
is unnecessary. The purpose now of Answers 
is to give information of the case to be proved, 
and the averments by the defender ought to 
be used by the pursuer as infcn'mation, to enable 
him to correct or alter any erroneous averment 
he has made in this Condescendence, or to adapt 
them to the case which it now appears is to be 
brought out against him. 

In the same maimer, in revising the Answers, 
the defender ought merely to modify his original 
Answers, so as to meet the alteration made by the 
pursuer on his Condescendence. 

These alterations ought to be made on the mar- 
gin of the original papers, unless the defender in 
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his Answers, or the pursuer in his Revised Con- 
descendence, brings forward some totally new 
statement. New statements brought forward at 
this stage ought only to be admitted on his with- 
drawing from process his former paper^ and pay- 
ing the opposite party at the time the expense of 
his Condescendence or Answers, which have been 
rendered useless by that change of statement. 

VI. Issue.-*— This is the last step in the plead- 
ings, and though it may, perhaps, be expected that 
some detail should be given on this i^ubject, it ap- 
pears unnecessary; for were the Summons and 
Defences, the Condescendence and Answers such 
as above described, the Issue would in most cases 
be obvious* 

The Issues at first were what have been termed 
Issues of Specific Facts, and these were intended to 
point out the facts which the party must prove be- 
fore the Court of Session could draw a conclusion in 
his favour* A great change has since taken place 
in the nature of the Issues sent to trial, and consi- 
derable progress has been made in framing gene- 
ral Issues applicable to most cases which occur. 
These Issues, instead of putting the question on 
the specific facts, put a general question, under or 
in proof of which the specific facts may all be put 
in evidence, or if several points arise in a cause. 
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then a general issue is framed applicable to each 
point. 

One obvious cause of the progress made in this 
branch of the pleadings has been the undivided 
attention of a few minds to the subject ; but the 
case is very different with the other branches of the 
pleadings. These are necessarily the work of many 
different persons occupied in the business of the 
Court of Session. 

The alteration proposed in the pleadings would 
greatly accelerate the improvement of Issues. It 
would bring the real substance of the case so much 
more into view, and would free it so completely 
from those circumstances which distract the atten- 
tion, that there would be a much smaller effort of 
abstraction necessary to get at the general princi- 
ple or issue upon which the case turned. 

It has been an object of attention to frame ge- 
neral Issues applicable to each species of action, 
and in many cases they have been adopted and 
proved beneficial; but till Condescendences and 
Answers are much improved, and more accuracy 
is introduced into them, the General Issue, in- 
stead of a benefit, may in some cases prove dan- 
gerous. But when so improved, the Greneral Is- 
sue will then be applied to all with advantage. 
That the Issue is an essential part of the plead- 
ing every one will admit, — indeed it seems so 
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essential that it should form the foundation of 
the whole. It ought to be a question including 
the general proposition on which the action or de- 
fence rests, and should, therefore, be kept con- 
stantly in the view of the counsel who draws, and 
of the Judge who corrects, the other pleadings. 

It ought to be a question, the answer to which 
will decide the dispute between the parties, and 
under which all facts relevant to support the con- 
clusion of the action may be proved. Thus, in 
assault what is suggested as the Summons would 
form the Issue. In defamation, there has, perhaps, 
in practice, been a deviation from the principle of 
a general issue; but the expediency of having 
before the Jury, in the printed Issue, the words 
relied on, has been thought to warrant this de- 
viation. What has been given as the Issue in 
cases of this sort seems rather matter proper for 
the Condescendence ; and it may be doubted whe- 
ther the reason assigned, the propriety of having 
the specific words before the Jury, is sufficient to 
warrant the deviation from the general rule. 

In the other enumerated cases, several of the 
points necessary to be stated in the Summons will 
generally be admitted ; but if not, they must be 
put in issue by converting the averment in the 
summons into a question. 

From what is already stated, the issue in the 
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different actions will be obvious. If the SomiiMMis 
i« stated as a question, it will be the issue for the 
pursuer, and in the ease of a special defence, that 
defence will be the issue for the defender. 

In presenting to the profession Reports of the 
last Cases tried in the Jury Court, and closing his 
labours as a reporter, the author would, as he 
did in commencing them, return ^^ his thanks to 
** the Profession in all its branches, for the uni* 
** form civility and attention with which they 
** have afforded him necessary information ;^ 
and certainly, if he had then cause to acknowledge 
the attention and encouragement of the Judges, he 
has now still stronger reason for expressing his 
gratitude to them, and especially to the eminent 
person who presided in the Jury Court It is not 
easy to find words to convey what he feels as to 
him, and perhaps this is not a fit occasion for en- 
larging on that topic. But he cannot refrain firom 
stating his admiration of those talents by which 
that venerable Judge has been enabled to introduce 
the system of Trial by Jury in Civil causes into 
Scotland, and to overcome the prejudice which ex- 
isted against it ; nor can he avoid mentioning the 
constant and anxious attention with which he 
watched, and still watches, over every effort (even 
the feeblest) to improve that system. 

In an Appendix to the first volume of Reports 
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the Condescendences and Answers in three cases 
were given, to show the materials from which the 
Issues were drawn. The progress which has since 
taken place in the improvement of Condescenden- 
ces. Answers, and Issues, is such as to remove all 
indelicacy in observing on these statements, and 
in the attempt here made to shorten them. There 
is no better method of illustrating the views stated 
above, than by referring to these cases already in 
the hands of the profession, and showing how 
these pleadings ought to have been drawn, with a 
view to trial by a Jury. These were drawn with 
no such view, and it may be thought presumptuous 
to criticise statements, or to suggest what would 
have been an improvement ; still I shall venture 
to shorten, and I hope simplify, these statements, 
while nothing material is omitted. It would re- 
quire a person habituated to draw pleadings to do 
so with accuracy ; but the attempt is here made, 
and even if it should prove a failure, it will show 
better than any general description what is recom- 
mended to those who are more able to put in prac- 
tice what would be a great improvement. 

The first of these cases is one of nuisance, and 
in it the Condescendence is less objectionable than 
in the others, but still it might have been conside- 
rably shortened, without leaving out any essential 
part. The following is an attempt to shorten it 
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in the maimer proposed. In the last of these 
cas^ mutual C!ondescendence and Answers were 
ordered, which is a very inconvenient form in cases 
wkdch are to be tried by Jury. It is doubtful whe- 
ther what is stated in this case, is in all respects 
what is meant by the party, but it serves equaUy 
well for the purpose for which it is brought for- 
ward. 

Having hazarded these remarks, it only remains 
to state the pleadings to which reference has been 
made. 

Raebuen r. Kedslie. 
Condescendence for Raeburn. 

1^/, That in the beginning of summer 1814, in 
the village of Stockbridge, one Kedslie erected a 
steam-engine, which is now the property of the 
defenders. 

2d, That the pursuers are proprietors of houses, 
and lands, and gardens in the neighbourhood of 
the said engine. 

3d, That smoke and other gases which issue 
from the said engine enter the said houses and 
gardens, and are injurious to the health of the in- 
habitants, and destroy the furniture in the houses, 
and vegetables in the gardens, and is thereby a 
nuisance. 
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^thy That the saki^operty of the pursuers is 
included in a plan of the New Town of Edinburgh, 
part of which has been executed, and handsome 
dwelling-houses erected, and the said gases are in- 
jurious, and a nuisance to the inhabitants of these 
houses, and prevent other persons from becoming 
feuars of the said property of the pursuers. 

Answers for Saunders, Defender. 

1. Admitted. 

2. Admitted. 

3. Denied that the said engine is a nuisance, 
or that the smoke and vapours issuing from it are 
injurious to the health of the inhabitants of, or to 
the furniture in the houses, the property of the 
pursuers, and vegetables in the said gardens. 

4. Denied that the said engine is a nuisance, or 
that the said smoke and vapours are injurious to 
the said houses, forming part of the New Town 
of Edinburgh, or have been the cause why the 
said lands of the pursuers, included within the 
said plan, have not been feued. 

Averments for the defenders. 

That the said steam-engine is of the most ap- 
proved construction, and has an apparatus for 
consuming the smoke, and though at first it emit- 
ted a good deal of smoke, now the smoke and 
other vapours do not exceed that of a common 
kitchen chimney. . 
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There are ovens, smiths' shops, yarn-boiling, 
and other manufactures, in the immediate neigh- 
bourhood, each of which emit more smoke than 
the defender's engine. 

Ground, within a few yards of the engine was 
about the day of feued at the high 

rate of 5s. per foot. 

One of the pursuers on the day of 
got a premium from a horticultural society for 
flowers reared in one of the said gardens. 

Issue. 

The Issue in this case would now probably con- 
tain admissions that the engine was erected — that 
the pursuer had property in the neighbourhood— 
and the question would be, whether the smoke 
and vapours from the engine were and are to the 
nuisance of the pursuers or any of them, and to 
their injury and damage ? * 

Paul v. Old Shipping Co. 
Condescendence for Paul. 
1. That Messrs Robert and John Hewetson, 

* The Issues for the pursuers in Arrot v. Whyte^ and Hart v. 
Taylor, at p. 151 and 307 of the fourth volume of these Reports, 
have been approved by the highest authority on this subject in Scot- 
land^ it may therefore seem presumptuous even to suggest that any 
thing there inserted ought to be omitted^ but even in those cases 
there is a little redundancy. 
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merchants in London, as agents for the pursuer, 
purchased 100 barrels of Riga sowing flax seed, 
and on the 27th day of April 1814, delivered it 
at the wharf on the river Thames occupied by the 
defenders, to be immediately transmitted to Leith. 

2. That the defenders put the seed on board 
the smack called the Lord Melville, and promised 
that the said smack, containing the said seed, 
should sail for Leith on Friday the 29th day of 
the said month. 

3. That the said smack was then under arrest, 
(which was concealed from the said Messrs 
Hewetson,) and did not sail from London until 
about the 6th day of May following, and did npt 
arrive at Leith until the 15th day of the said 
month of May.* 

4. That after the said seed was delivered to the 
defenders as aforesaid, the Queen Charlotte and 
other smacks sailed from London for Leith on the 
28th and 30th days of April and 1st day of May, 
and arrived at Leith on the 3d, 4th, and 5th days 
of May. 

5. That, trusting to the said promise, that the 
vessel containing the said seed should sail from 
London on the 29th day of April aforesaid, the 
pursuer, on the 6th day of May, sold to Mr John 
BaiUie, merchant, Airdrie, for the sum of L. 500 

* Probably part of this and article second ought to be omitted. 

d 
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Sterling, the said seed, to be delivered at Leith on 
the 9th day of May aforesaid. 

6. That the said seed not having arrived on- the 
said 9th day of May, the said John Baillie refused 
to receive the same or to pay the said price. 

7. That the said seed was, by agreement of the 
pursuer and defenders, subsequently sold at Dun- 
dee by Mr Anderson for the sum of L. 227» 9s. 6d. 
being a loss of L. 272, 10s. 6d. caused by the 
aforesaid delay on the part of the defenders. 

Answers for Black, Defender. 

1. Admitted that the seed was delivered to Mr 
Lawrie, the manager for the defenders in London, 

2. Admitted that the seed was put on board 
the smack the Lord Melville on the 27th April, 
but denied that he promised that the said smack 
should sail on the 29th day of the said month. 

3. Admitted that the said smack was then un- 
der detention by the custom-house officers, and 
did not sail from London until the 6th day of 
May, and did not arrive at Leith until the X5th. 

4. Denied that the Queen Charlotte sailed from 
iiondon before the 6th day of May, but admitted 
that other smacks did. 

^- The defenders know nothing of the accura^ 
w the statement in this article, — ^it is therefore 
^^ point of form denied. 
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6. Admitted that the seed was sold for the sum 
of L. 2§I7> 9s. 6d. but denied that the defenders 
are liable in payment of L. 272, 10s. 6d. or in any 
loss that may have been suffered by the pursuer 
on the purchase and sale of the said seed. 

Issue. 

The Issue In this case would now probably con- 
tain admissions that certain flax seed, the proper^ 
ty of the pursuer, was on the 27th day of April 
1814 delivered to the defenders to be transmitted 
from London to Leith. 

Whether the defenders, by themselves, or their 
managerinLondon, promised — ^undertook — agreed 
— that the said seed should be immediately trans- 
mitted to Leith, and whether they wrongfully 
failed, to the loss, &c. 

MANUEii V. Fraser. 
Condescendence for Manuel. 

1. That in the year 1809, the pursuer was in- 
debted to James Baillie of Fallahill the sum of 
L. 20 Sterling, contained in a bill of exchange for 
that sum payable on the 9th day of March 1809. 

2. That by the advice of the defender, the pur- 
suer, on the day of presented a bill 
of suspension of a threatened charge on the said 
bill, and on the 1st day of May 1809, transmitted 
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to the defender the sum of L. 20 Sterling, to be 
consigned in the said suspension. 

3. That on the day of the said 
James Baillie agreed to accept of the sum of 
L. 10, 7s. 8d. as payment of the bill last afore- 
said, and delivered up to the defender the dili- 
gence raised on the said bill. 

4. That on the 5th day of November 1811, the 
defender caused Archibald Watson, a messenger- 
at-arms, to arrest the pursuer on the said diligence 
at his father's house at Muirhead, and convey him 
as a prisoner from thence three miles cross the 
country to West Craigs, and from thence on the 
top of a stage coach to Edinburgh, and to the 
house of the defender. 

5. That, by directions of the defender, the pur- 
suer was detained as a prisoner until the following 
day, and was not liberated until he granted a letter 
binding himself to appear again on the 8th day of 
the said month. 

6. That at the time the pursuer was apprehend- 
ed and detained as aforesaid, his cart was loaded 
with iron, with which he promised to the said Ar- 
chibald Watson to proceed to Edinburgh on the 
6th day of the said month, but this offer was re- 
jected. 

7. That the public manner in which the pur- 
suer was apprehended and detained as aforesaid^ 
has ruined his character and credit. 
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Answers foe Fraser. 

1. and 2. Admitted. 
' 3« Admitted that the defender paid to the said 
J. B. the said sum of L. 20, under deduction of 
L. 9) 12s. 4d. of expences, and that he got an as- 
signation of the bank bond in favour of the pur- 
suer, and that the diligence on the bill was deliver- 
ed up to the defender. 

4. Denied. The facts are stated in the Con- 
descendence for the defender. 

5. Denied that the pursuer was detained by 
directions from the defender. 

6. The defender knows nothing of the accuracy 
of the statement in this article, — ^it is therefore in 
point of form denied. 

7- Denied that the defender is liable in damages, 
or that any were sustained by directions given 
by him. 

Condescendence for Fraser. 

1 . That the pursuer became an obligant in cer- 
tain bills to James Baillie of Fallahill, to relieve 
him of part of the sum of L. paid by the 
said J. B. to Sir W. Forbes and Co. on behalf of 
the pursuer's brother John ; and that the pursuer's 
father, along with one Dunlop, was also cautioner 
in another credit for his son John. 

2. That after becoming cautioner, as aforesaid. 
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the father, by a private deed^ conveyed his whole 
property to the pursuer, and another of his sons. 

3. That the pursuer granted certain bills, which 
Mr Baillie agreed to receive, in implement of the 
said obligation^ by the pursuer and his father. 

4. That the defender was employed by the pur- 
suer, as agent in certain transactions, relative to 
the payment of the last of the said bills granted 
by the pursuer, and also to suspend a charge given 
to his father, on a bill relative to the transaction 
with the said Dunlop. 

5. That the pursuer did not deny his liability 
for the expense incurred in the Suspensions ; and 
the defender, on the 11th day of November 1809, 
and again on the 22d day of December, furnished 
to the pursuer accounts stating the expense incur- 
red in the said Suspensions, amounting to the sum 
of L. 5, 4s. dd., and after a settlement with the said 
J. Baillie, a final account was furnished 18th June 
1811, in which the sum due by the pursuer was 
L. 19, 8s. Id. for payment of which account, and 
the expense of process, the defends obtained de- 
cree in an action raised against the pursuer in 
autumn 1816. 

6. That in Autumn 1811, the defender request- 
ed Mr Archibald Watson, when he had occasion 
to be in the neighbourhood of the pursuer's resi- 
dence, to endeavour to obtain payment, or to get 
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a bill for the amount of this account, and with this 
view he put into his hands the documents of debt, 
but gave no instructions to apprehend the pursuer. 

7. That on the 5th November 1811, when the 
said A. W. requested payment, the pursuer object- 
ed to certain articles of the account, but said he 
had business in Edinburgh, and offered to accom- 
pany him there, which he did on the 5th Novem- 
ber 1811. 

8. That on the following morning the pursuer 
called on the defender alone, and not as a prisoner, 
and after discussion, agreed to pay the account, 
provided his brother John was satisfied that it was 
correct, but instead of doing so, he sent an open 
note, stating that he would call on Friday and 
settle it. 

Answers for James Manuel. 

1. Admitted that the pursuer was obligant in 
the Bills. Also admitted that the pursuer's father 
and Dunlop were cautioners in another transac- 
tion ; but with this the pursuer had no concern. 

2. This article ought to be denied, or admitted 
and explained^ 

3. Admitted that the pursuer put into the de- 
fmder's hands L. 20, to be consigned in a suspen- 
sion of a charge given upon one of them. 

. 4. Admitted that the defender was employed to 
present the suspension of the charge by Mr Bail- 
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lie, but denied that the pursuer employed the de- 
fender in the other business. 

5. Admitted that the accounts were transmit- 
ted, but denied that the pursuer admitted his lia- 
bility for the amount, except to the extent of L.2, 
being half the expense of the assignation of the 
bond paid by the said J. Baillie. 

6. The instructions given by the defender to 
Mr Watson are irrelevant, and, in point of form, 
the pursuer denies them. 

7. Denied that the pursuer went voluntarily 
to Edinburgh with Mr Watson on the 5th No- 
vember 1811. 

8. Denied. The facts are stated in the Con- 
descendence for the pursuer. 

Issue. 

The Issues would now probably be, Whether at 
Muirhead, on or before the 5th day of November 
1811, the defender wrongfully apprehended the 
pursuer, or wrongfully caused him to be appre- 
hended, by virtue of the caption No. of pro- 
cess, to the loss, injury, and.damage of the pursuer ? 

Whether, on or about the said 5th day of No- 
vember, the defender, by virtue of the said cap- 
tion, wrongfully caused the pursuer to be convey- 
ed in custody of a messenger from Muirhead afore- 
said, to Edinburgh, and to be there detained in 
custody of a messenger, to the loss, &c. ? 
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Wilson, &g. v. Wilson. s^^^«w/ 

An action to recover the balance of an ac- Finding for the 

defender on a 

count due by one Mason,^ on the ground that question of 
the defender had introduced him to the pur- negligence in de- 
i9uers, and had failed to recover from him the my^Sg^e^ 

1 • 1 price of goods 

sum claimed. transmitted to 

him for sale. 

Defence.-— The defender did not guarantee 
the pay^ient. He was not agent for the pur- 
suers, and acted as he would have done for 
himself. Mason consigned coffee to the pur- 
suers, which, if sold on it9 arrival, would have 
pikid the sum due. 

VOL. V. A 
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Wilson, &c. ISSUES. 

Vm 

WILSON. " It being admitted, that in the month of 

** December 1813, the pursuers transmitted 
^^ to Jamaica, certain goods and furnishings or- 
" dered by Richard Mason, residing at York- 
*^ Valley, in the said Island ; and in the month 
" of October 1814, certain other goods and 
** furnishings, also ordered by the said Richard 
" Mason : 

** It being also admitted, that the said Ri- 
'^ chard Mason transmitted to the pursuers cer- 
'^ tain quantities of coffee, viz. — in the month 
" of April 1814, 18 tierces in the Perthshire ; 
" in the month of May 1815, 20 tierces in the 
*^ ship Lincoln, and three tierces in the Ber- 
^' lin ; and in the month of June 1815, 17 
" tierces in the Marquis of Wellington, — the 
" proceeds of which were to be applied in pay- 
** ment of the goods aforesaid : 

** It being also admitted, that in the year 
** 18199 the said Richard Mason died insol- 
" vent : — 

" Whether the defender guaranteed to the 
" pursuers the payment of the price of the said 
*^ goods transmitted in December 1813, and 
*^ is indebted to the pursuers in any, and what 
" sum, as the said prices or part thereof? 

" Whether the said goods, sent out in Oc- 
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" tober 1814, were transmitted to the defen- Wilson, &c. 
" der ; and whether the defender became, and Wilson. 
*^ is indebted to the pursuers in any, and what 
*^ sum, as the price of the said goods, or part 
" thereof? 

" Whether the defender promised and agreed 
** to recover from the said Richard Mason, the 
" price of both or either of the said parcels of 
^* of goods ; and whether the defender failed 
** to recover the said price, to the damage and 
" injury of the pursuers ?'' 

HopCf SoL-Gen. opened the case for the 
pursuers, and said, This is a case of guarantee, 
and of undertaking on mercantile correspon- 
dence, and of gross negligence in fulfilling it. 
The defender clearly was agent, and was not 
entitled to deviate from his instructions. We 
do not admit acquiescence in the deviation. ^^^^ ^824*^' 

Jeffrey y for the defender, denied the gua- ^ sh. and Dun. 
rantee, as the only promise was, that a certain 
quantity of coffee should be sent, and nearly 
double the quantity was sent. The defender 
did all he was bound to do for recovering the 
money, by getting Mason to confess judgment 
for the amount. 

Lord Chief Commissioner. — This case 
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Wilson, &c. comes before US in peculiar circumstances, as it 
Wilson. had been for a considerable time in the Court 
"^ of Session ; and it was there decided that the 
parties must abide by the evidence then in pro- 
cess, which makes it a case depending entirely 
on written documents, which is not natural to 
such a tribunal as this. I am uncertain whe- 
ther you foel, but I ceitainly do, the disadvan- 
tage of bringing forward a case of this sort in 
this manner, when there is not an opportunity 
of repeated perusal of the letters ; but if I err 
on this occasion, the subject may be brought 
again before me in Session, when there will 
be time for deliberate consideration of the let- 
ters. 

If the first question were a pure question of 
guarantee, it would not require the interposition 
of a jury to tell the Court the construction to be 
put upon it-^but here it is to be drawn from 
a train of correspondence ; and the question is, 
Whether it is a guarantee or recommendation ? 
Were this brought neatly before me for an 
opinion in law, I should be disposed to say, on 
the terms of the letters, that they amounted to 
a guarantee. But you are to consider whether 
they are so, or merely a recommendation. If 
you are of opinion that it is a guarantee, you 
must next consider whether the terms of the 
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undertaking were fulfilled, and if so, find for Wilson, &c 
the defenders. Wilson, 

The second issue contains a question of fact, 
and then the question of liability. The goods, 
for the price of which the action is brought, 
were sent by the pursuers at Mason's request, 
but the bill of lading was sent to the defender ; 
and it is contended, that, by receiving the bill, 
he received the goods, and is liable for the 
price. It appears that the goods were intend- 
ed for Mason ; and the question is. Whether 
there was sufficient caution in delivering them ? 
Whether the defender is indebted depends, un- 
der this issue, on the series of transactions. 

The third issue is added, in case the pursuers 
have failed on the two first ; and the question is, 
Whether the defender failed in getting good 
security, or doing diligently what was neces- 
sary to recover this money ? If the defender had 
been an agent charging commission, he might 
have been liable; but in this case slight ne- 
gligence is not sufficient ; but to render him 
liable, there must be gross negligence, which 
is fraud. It appears that he took steps to get 
a confession of judgment, which would have 
been a security upon which the person or pro- 
perty might have been taken. But it does not 
appear distinctly what he did in following this 
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Nov. 5 and 6, 



Oswald^ &c. 



V, 



Lawrie, &c. 



out; and from 18 17 to j819 he appears to 
have done nothing. Was this acting like a 
prudent man ? But if you think there was not 
culpable negligence, you must find for the de- 
fender. 



Verdict — " For the defender on all the 



issues. 



9f 



Hope, SoL'Gen. and Buchanan, for the Pursuers. 

Jeffrey and Hunter, for the Defender. 

(Agents, Hugh Macqtieen^ w. s., Gibson and Hector^ w. s.) 



1828. 
Nov. 5 and G. 



Finding that a 
public road ex- 
isted for time 
immemorial, and 
that it had been 
obstructed by a 
gate erected by 
the defenders. 



GLASGOW. 

PRESENT, 
LORD CHIEF COMMISSIONER. 



Oswald, &c. v. Lawrie, &c. 

1 HIS was a declarator by a committee of road 
trustees under a Statute Labour Act, to have 
it found that a public road had existed for more 
than forty years, — ^that it had been obstructed 
by certain buildings and a gate, — and that the 
gate should be removed. 



Defence. — There are other open streets 
parallel to the one in question. The ground 
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was enclosed for more than forty years, except Oswald, &c. 
as to foot-passengers, and they and horses are Lawrie, &c. 
still allowed to pass. 

ISSUE. 

" Whether, for time immemorial, or for forty 
" years and upwards, there has existed a public 
** road or highway for carriages and horses 
" along the south bank of the river Clyde, 
" from the south end of the Old Bridge lead- 
" ing from Glasgow to Gorbals to the south 
" end of the New or Broomielaw Bridge, be- 
<< tween the houses in Carlton Place and the 
" said river, or nearly so ? And whether the 
" defenders have wrongfully and unwarrantably 
'^ shut up or obstructed the said road by placing 
** a gate across the same, at or near the south 
" end of the said New Bridge ?'* 

Jeffrey opened the case for the pursuers. — 
It is now admitted that prior to 1754, a road 
did exist ; but it is said it was shut up, and that 
the one which now exists along Carlton Place 
is a private road, on which the defenders are 
entitled to prevent carts and heavy carriages 
from travelling. The defenders are bound to 
prove this singular sort of right, though the 
issue seems to lay on the pursuers the burden 



CASES TRIED IN 



Nov. S and 6, 



Oswald^ &c. 

v. 
Lawbie^ &c. 



of mftking out the right to a road. The defed-* 
ders can only show their right by proving that 
they purchased it from the trustees, or that they 
have had peaceable and uninterrupted posses- 
sion for forty years. 



Books delivered 
to the clerk of 
an hospital by 
his predecessor, 
as containing 
the minutes of 
the managers, 
received in evi. 
dence, though 
not signed. 



Certain books of an hospital being produced 
by the clerk or treasurer of the hospital, an 
objection was taken, that the minutes were n6t 
signed, and that certain of the books were 
amissing. 

Lord Chief Commissioner. — The objection 
taken is not that these books are not sufficient 
to prove the fact, but that they are not signed. 
I know no law requiring that they should be 
signed. The only question is, Whether they ai*e 
the minutes of the managers of the hospital ? 
and as they were given to this witness as such 
at the time he came into office, I am of opi- 
nion that we must receive them. 



A witness may A witucss having Stated that he made a scroll 
Lo^\y \ooking &t the tioie the plan of Carlton Place was made, 
him^^f^ml his Lordship observed. That it was clear a 
a fact occurred, persou could uot spcak from notes made by him 

at a distance of time, but that it was equally 
clear, that, if they were made at the time, the 
witness might look at them to refresh his me- 
mory. 
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Moncreiffy D. F. opened for the defen- 
ders. — The question is, Whether a road has 
existed during the last forty years, and not 
whether it formerly existed ? If the pursuers 
succeed, they must indemnify the defenders^ 
who paid for every inch of the ground. The 
road which formerly existed was changed un- 
der the authority of a statute, and was in fact 
shut up, though we cannot show any written 
order for it, as the pursuers have not produced 
their books. But it is said the road was reviv- 
ed, and that the feuar was bound to make a 
street } but the question here is not on the con* 
tracts of parties, but whether there was in fact 
a road ? The question is peaceable possession of 
a road down to 1805, when it is clear that they 
were stopped. 



Oswald, &c. 



I'. 



Lawrie, &c. 



Nov. 6. 



When a plan was produced, 

Cockbum objects, No plan ought to be re- 
ceived without evidence of its authenticity ; 
and though the haver is of opinion that this is 
an original plan, it clearly is not» but a copy, as 
the docquets are all written by one hand, and 
there is no evidence of its accuracy. 

ikfttrrflry.— There were three proprietors of 
the ground ; and we say this is the copy given 
to one of these proprietors ; and we have done 



A copy of a plan 
referred to in a 
writing, received 
as prima facie 
evidence in ex- 
planation of the 
writing. 
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\ 



Oswald, &c what we could to produce the signed copy, but 
Lawrik, &c. failed. 

\ Lord Chief Commissioner. — The person 

; who produces this is the custodier, not the 
maker of the plan. I consider plans as a spe- 
cies of evidence to be received with great cau- 
tion, and when received, we must have them in 
such a state that they may be compared with 
the thing, and be capable of being confirmed as 
correct. But where a document refers to a plan, 
^^^-^ it is in a diflPerent situation, and this is given 
in, not as an accurate plan of the ground, but 
as explaining the document. I'he question is 
not whether this plan agrees with the direction 
of the road, but whether it agrees with the do- 
cument, and as in this case there were three 
proprietors, each entitled to a plan, and as the 
original cannot be found, I hold this prima 
facie evidence as a means of explaining the do- 
cument. 

A feuar of 
ground on the 

rejected as a wit- Ouc of the fcuars of the defender was called 

tionastoirob. as a witucss, but rejected on the ground of in- 
struction in the . 

street terCSt. 

Kmany Evidcucc had bccu taken in 1804 in a ques- 

qre^tiofbetwe^^ tiou betwecu the parties. When the depositions 
the same parties, ^aj^gn in that questiou were tendered, 

received m evi- •■■ 

dence. 
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Hope^ Sol.-Gen. — The case of Knowles at Oswald, &c. 

Aberdeen is the only one in which this has been Lawrie, &c. 

done, and there the depositions were admitted g^jj^h t^. 

with great difficulty. mu"X'43o. 

Lord Chief Commissioner. — I do not say 
that it may be right in ail cases to admit evi- 
dence taken in this manner, but when I find 
that after much consideration Lord Pitrailly 
received it in the only case in which the ques- , 
tion occurred, I hold myself bound by that 
decision. 

HopCy Sol.'Gen. in reply. — The question 
here is not whether the pursuers have establish- 
ed a right to a road, or whether this was a sta- 
tute labour road, but whether the whole pub- 
lic have acquiesced in the interruption of what 
is admitted to have been a road ? This admis- 
sion throws on the defenders the burden of 
proving that it was shut up, and in this they 
have completely failed. The use of this as a 
footpath by the public was suflScient to prevent 
the acquisition of it as private property, and 
there is no authority given by the statute to 
shut it up, and no evidence that it was shut up. 

Lord Chief Commissioner. — I am in great 
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Oswald, &c. hopes that the ends of justice may be attained 
Lawrie, &c. in this important case by stating within reason- 

able compass the grounds on which you are to 
decide it. Indeed, after attending to it for 
nearly twenty-eight hours, I am not able to go 
much into detail, and my judgment is satisfied 
that it is unnecessary. 

This is an anxious case for any jury, and 
particularly so for one in this city ; but I shall 
not, and you ought not to, go out of the issue, 
but to draw your conclusions from the evidence 
for the pursuer or defender. 

The question is, Whether immemorially 
(and forty years is equivalent to this) there has 
been a high-way along the south bank of the 
River Clyde ? In a high-way there must be a 
point from which it commences, and one at 
which it ends; and though the new bridge 
did not exist at the time to which part of the 
evidence relates, we may take the margin of 
the river at the end of this bridge as the point 
meant in the issue ; and the margin of a river 
is a point in which a high-way may legally end. 
It is, however, of importance in considering the 
evidence, that the renewal of the use of this 
road arose from a work of art, which fixed the 
pomt on the margin of the river. 

It is clear that down to I756 there was a 
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road by a coal quay and windmill on the mart Oswald, &e. 

gin of the river to the bridge of Renfrew ; and Lawhie, &c. 

the question is. Whether this road was legally 

put an end to in whole or in part ?*«*• Whether 

it was lost by some operation of law, or such 

want of use or continued acts of interruption 

as cuts o£Pthe right of the public ? 

There is power given by the acts of Parlia- 
ment to widen or change the situation of cer- 
tain roads, but there is no specific evidence that 
this road was so altered, or that another was 
substituted for it. The question then comes, 
Whether there is evidence of continued inter- 
ruption ? The minutes of the trustees at the 
period being lost, evidence was laid before you 
of the pulling down a bridge and other acts of 
interruption, proving that the road to Renfrew 
could not exist throughout its whole length ; 
and the inference drawn from this is, that, had 
the minutes been produced, they would have 
proved that the whole road was legally shut 
up. I cannot take this as evidence of the con- 
tents of the minutes ; but it proves shutting up 
in point of fact, by persons looking after the 
roads ; and this being acquiesced in, the road 
cannot now be maintained as a road from end 
to end ; but that evidence does not apply to 
tlie part now in question, as these interruptions 
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Oswald, &c. Jij not obstruct the road between the old 
Lawrik» &c. bridge and the coal quay or windmill, which 

are below the new bridge ; and if the road be- 
low the new bridge was taken away, it was 
only for eleven years, as it was again used when 
the new bridge was opened. This is not the 
sort of interruption which will take away the 
right to a road. 

There are thirty-three years from the open- 
ing of the new bridge to the putting up of the 
gate between the two bridges ; and this is a 
singular species of interruption, as it was only 
carts and heavy carriages which were stopped ; 
and there is no evidence of their being stop- 
ped before six o'clock in the morning. This 
is an interruption of the road via facti to a 
certain extent ; but it is proved that all car- 
riages, except loaded carts, were allowed to 
pass. 

Much was said of the burden of proof, and, 
in my opinion, it lies on both parties, and that 
the defender is bound to defeat the evidence 
for the pursuer, as he has not proved a legal 
shutting up of the road The witnesses for 
the pursuers spoke to acts done by themselves 
1 in using the road, and it is not necessary that 
; it should have the appearance of a made road. 
Unless they are perjured, they speak to facts 

3 



\ 
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showing the use of this as a road, and you will Oswald, &c. 
judge whether there was a want of honesty in Lawrib, &c. 
them. 

The witnesses for the defenders speak to ob- 
servation on the state of this road, and they 
bad means of observing it, but they do not 
speak to acts done by themselves, and I am un- 
willing to impute perjury to them. The evi- 
dence of many of them goes to prove that there 
was not any thing like a cart road at that place, 
but some of them state most material evi- 
dence for the pursuers, particularly that sin- 
gularly distinct witness, who, at the age of 
ninety-two, gave such proof of being in pos- 
session of all his faculties. He proved on 
his cross-examination, the occupation of this 
road by carts passing from both ends, and going 
to certain points, being beyond each other, 
which shows that they must have crossed each 
other. The statement by the other witnesses 
for the defenders, that they did not see carts, 
is negative evidence, but part of it, as to the 
breadth of the road, is positive, and, on the whole, 
the case is a singular one. It rests with you ; for 
it depends on your opinion of the witnesses, 
as I am not aware of any thing in the law of 
Scotland requiring you to find specially that 
carriages of luxury were allowed to pass, while 
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DuNLop> carls were prevented. The passing of the for- 
mer is evidence of the use of the road. 



V. 

Buchanan, &c. 



Verdict — " For the pursuers." 

Hope, SoL'Gen, Jeffrey anul Cockbum, for the puniifirs, 
Moncreiff', J). F. J. A, Murray, and Ivory, for the defenders. 
(Agents, D, FUhery and Gibson-Craigtt and Wardhte,) 



PRESENT, 
LORD CHIEF COMMISSIONER. 



i»»p 



1828. 

^^^^^ DuNLOP V. Buchanan, &c. 

esa ainst -"^ action of damages by a discharged bank- 
a party, his , mpt against one of his creditors and the accent 

mandatory, and to ^ ^ o 

agent, for arrest, and mandatory, for arresting his person, 

ing the person, i .1 i i i . ^ ■ ^ ^ 

and poinding the whiio he bad a protectioo from the Court of 
protecte^d and Scssiou ; aud for again arresting him and poind- 

discharged bank* . 1. . zv •■ i_j.'ji_-i» 

nipt. ing his property after he obtained his dis- 

charge. 

DEFENCE.-^The defender, Buchanan, was 
not aware of the existence of the protection, and 
the pursuer refused to show it. He gave 
no authority for the second arrest, but both it 
and the poinding were justified by the illegal 
manner in which the discharge was obtained. 



1828. 



THE JURY COURT. 



17 



Issues. 
The issues contained an admission that the 
pursuer's property was sequestrated, — that he 
obtained a protection,-— and that the defender 
Buchanan, was a creditor, and held a horning and 
caption against him. The questions then were, 
Whether the pursuer was lawfully discharged of 
debts contracted by him prior to a certain date ? 
Whether the defenders, or any of them, in July 
1827> wrongously put in force the caption, and 
caused the pursuer to be apprehended, and de- 
tained ? and Whether Buchanan, in November, 
caused him to be apprehended, and his goods 
to be poinded ? 



DUNLOP 

V. 

Buchanan^ &c. 



When the case was called on for trial, it was 
stated by the pursuer, before the jury were 
sworn, that by a clerical error in the issue, the 
year 18S7 was twice inserted instead of 1826. 
As the defenders stated no objection, though 
they did not expressly consent, the Court made 
the correction. 



A clerical error 
in an issue cor- 
rected by the 
Court without 
express consent 
from the de- 
fender. 



Macneilf opened for the pursuer, and stated 
the facts. 

Cockbum^ for the agent, maintained, That 
though the evidence went to establish that the 
protection had been shown, and the jury must 



VOL. V. 
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DUNLOP 
V. 

Buchanan, &c. 



Stewart v. 
M'Dondd, 6th 
July 1784. M. 
13080. See 
Wood V. FuUar. 
ton, 28th No- 
vember 1710. 
Mot. 13060. 



go by that evidence, still damages ought not 
to be given as a punishment but reparation, 
and the pursuer had suffered very little. 

Monteithf for the creditor and mandatory, 
stated. That the agent had misconducted him- 
self, and as he was liable, the mandatory, who 
was merely present, without any interest in the 
matter, ought to be free. That the creditor 
having put his business into the hands of an 
agent with general instructions, is not liable 
for his misconduct. 



Lord Chief Commissioner. — I must hold, 
notwithstanding the case of Stewart, that when 
a person employs a man of business, and that 
man of business misconducts himself, the em- 
ployer is liable in an action, and shall so state 
it to the jury, leaving Mr Monteith to move 
for a New Trial, or tender a bill of exceptions 
to that direction. 

( To the Jury. J — This is an action for two 
imprisonments and a poinding, and for the 
agent I see no vindication ; and, if you believe 
the evidence, you must find him liable ; but in 
all cases the damages ought to be moderate, 
and, in the circumstances of this case, it would 
probably have been better had the action not 
been brought. 
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The case against the mandatory is rather Dunlof 
stronger, as he had no professional call to be Bucham an, &c. 
there, and he insisted on detaining the pursuer. 

The party I hold liable for all that was done 
either by himself or his agent, but it is by no 
means an aggravated case. On my view of the 
law you must give damages against him, but 
they ought to be reasonable, and moderate re- 
paration for the injury done by his authorized 
agent. There has been a violation of the law, 
but no great injury done, and a jury ought in 
these circumstances to give moderate damages. 

Verdict — ** For the pursuer on all the issues, 
— Damages against Buchanan L. 1 — against 
Young L. 2 — and against Laurie L. 2 Sterling. 

On the 19th December, a motion was made 
to apportion the expences amongst the different 
defenders. 

Lord Chief Commissioner. — If they all 
rested on one ground of defence, they must be 
conjunctly and severally liable. 

Moncreiff, D. F. and A» Macneil, for the Pursuer. 
Cockburn and A. E. Monieith, for the Defenders. 
(Agents, CharUa Fisher and Alexander Hamilton,) 
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Pollock 

Begg, &c. 



1828. 
Nov. 7. 



A jary discharg- 
ed of consent, 
and B question 
of ]aw as to the 
liability of Ma- 
gistrates, &c. ID 
damages, re- 
served for the 
Court 



GLASGOW. 

PRESENT, 
THE LOED CHIEF COMMISSIOKEK. 



Pollock v. Begg, &c. 

1 HIS was an action of damages for wrongous 
imprisonment against two Justices of Peace, 
and the Minister and Session -Clerk of the parish 
of New Monkland, upon whose application the 
warrant was granted* 

Defence for the Justices. — The same acts are 
charged against them in another action.* They 
are protected by 43 Geo. III. c 141. 

For the Minister and 3ession-Clerk. — The 
application was legal, or at least it was made 
bona fide, and was sanctioned by universal 
practice, and by authority. 



ISSUES. 

*' It being admitted that the defenders, 

* The issues in that case related to a warrant granted and 
executed at a subsequent period. 
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" Doctor Clark, and Doctor Tennent, were Pollock 

" Justices of the Peace for the county of Begg, &c. 

** Lanark, during the year 18S5 ; and that the 

<* defender, Doctor James Begg, was Minister 

** and Moderator of the Kirk-Session of the 

^< parish of New Monkland, during the said 

" year ; and that the defender, Hugh Watt, 

*^ was Session-Clerk of the said parish, during 

" the said year ; 

" Whether, at Airdrie, on or about the 20th 
** day of November 1825, the defenders, Doc- 
** tor Begg and Hugh Watt, or either of them, 
^* did wrongfully apprehend the pursuer, or 
<< wrongfully cause the pursuer to be appre- 
" bended, by virtue of a warrant granted by 
^< the defenders. Doctor Clark and Doctor 

Tennent, to the injury and damage of the 

pursuer ? 

" Whether, on or about the said 20th day of 
** November J 825, the defenders. Doctor 
** Clark and Doctor Tennent, or either of 
** them, did wrongfully grant the said warrant, 

or did wrongfully apprehend the pursuer, or 

wrongfully cause him to be apprehended, by 
^* virtue of the said warrant, to the injury and 
•• damage of the pursuer ? Or 

** Whether, at the time and place afore- 
** said, the said Doctor Clark and Doctor Teu- 



4€ 
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Pollock « n^nt acted in the lawful execution of their 

Begg, &c. ** duty as Magistrates ? 

^^^''^^^ ** Whether, at the time and place aforesaid^ 

*' the said Doctor Begg acted in the lawful 
*' execution of his duty as Minister and Mode- 
** rator of the Kirk-Session of the said parish, 
" and the defender, Hugh Watt, in the lawful 
'* execution of his duty as Session-Clerk of the 
" said parish ?" 

■ 

Jeffrey y for the pursuer. — This is an action 
for an incompetent, illegal, and unconstitu- 
tional infringement of the liberty of the subject. 
This was not a proceeding against the pursuer 
for aliment of a bastard child, in which the 
Justices might have jurisdiction arising out 
of their criminal jurisdiction in cases of fornica- 
tion, but it was an application to apprehend the 
pursuer for payment of a civil debt, which is 
illegal and oppressive, and clearly renders the 
defenders liable in damages, as there was not 
Tait, Just, of even a debt constituted. 

Peace, 177,272, 
278, and 279. 

Lord Chief Commissioner. — The only 
way to dispose of this point would be to bring 
the case before the jury, and after hearing the 
other party, I shall give my direction, which 
you have the means of bringing under review. 
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This was not discussed at any previous stage of Pollock 
the ease, and seems an application by you not begg, &c. 
to be non-suited. v— ^v-^^i^ 

Jeffrey. — The only authority I know on the 

other side is a dictum of Mr Hutchison, which i. Hat jiut of 

is contradicted by subsequent cases mentioned Tait, Just'of 

by Mr Tait. The case of Bisset may be said B^t't;. Mur- 

to be purely civil ; but in the case of Smith )8io;^mith^w. 

a charge of crime was the foundation of the cwwforf^'Vcb. 

claim '2, I812'; 

^***™* Philip V, Magi- 

These all show that it is ille^ml to violate the »tTatesof Anstru- 

° ther, 23d June 

liberty of the subject, except in a case mecU- i748. Mor. 

r, . ' n 13953; RaeMuir 

taitone fugce^ which is an exception from the v. sbprp, juiy 

, , , , , , 10, 1811 ; Mil- 

general rule, and no analogy can be drawn hoian v. Dai. 

^ rymple, Dec.21, 

trom It. 1826; Renton 

The Act 43 Geo. Ill c. 141, only applies justicw!*^ * "* 
to justices in their execution of a statute, and 
all the cases are subsequent to that statute, and 
where, as in this case, they act without jurisdic* 
tion, it does not apply. 

Moncreiff\ D. F. for the defenders. — This 
act of the defenders was once charged as mali- 
cious, but as that is now dropped you will give 
them credit for good intention while acting in 
their official situation. The oflfence with which 
the pursuer was charged, was that of abandon- 
ing his child and absconding.-— In these cir- 
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Pollock 



V* 



BboGj &c. 



Tait, Juit of 
Peace, 52. 
1 HuU Just of 
Peace, 282. 



Raebuni v. Reid, 
June 4, 1824,3 
Sh. and Dun. 
104; Gentle V. 
M'Lellan, July 
9, 1826. 
2 Hut J. P. 79 
and 80, 17 Geo. 
II. c. 6, $ 2.— 
Bank. 42, 68. 
Boyd's Jusdoe. 



Walker v. In- 
net, 2lst No- 
vember 1822. 



cumstances, one of the justices orders him to 
be detained, that he might have another justice 
present, and the ultimate order was to find se- 
curity to appear within six months in an action. 

The pursuer does not come with clean hands, 
and he makes his claim against those who are 
acting gratuitously. He was liable to be taken 
as a vagabond, and justices have power to im- 
prison to enforce security. Mr Hutchison, 
whose work was revised by Sir Hay Campbell, 
sanctions this, and Mr Tait only doubts whe- 
ther it is correct, but admits that the practice 
is as stated by Mr Hutchison, and that part of 
the statute applies to Scotland. It is hard if 
justices are excluded . from the benefit of the 
statute. The case of Bisset has been shaken, 
and is stated to have been misunderstood. If 
the doctrine of the pursuer is correct, it must 
apply to the case of master and servant, which 
is purely civil, and yet justices have jurisdiction 
in it. 

Reference might also be made to the stat. 
1672, 1579f and various others as to the poor 
laws. 

It is said the application was for payment, 
and that the justices only order security ; but if 
the greater was within their power the lesser is 
included in it. Walker's is another case of civil 
jurisdiction. 
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Though malice may not be necessary in the Pollock 
issue, yet on the facts of the case you must be Begg, &c. 
satisfied that it is proved before damages can '-^^'^'^ 
be given, and in the present instance, as the 
defenders were called on to act in discharge of 
a duty, though there may be error, still there 
may be no damage. 

Jeffrey t in reply, This was not a criminal 
proceeding, which is an answer to most of what 
has been urged. — This too was an application 
for imprisonment in initialibus. M^Lellan's July 9, 1825. 
was a case for punishment under a statute, and 
Anderson's a case of an order not prayed for. crmXiVisth 



Feb. )826. 



Lord Chief Commissioner. — This is one 
of the most severe and trying situations in 
which a judge can be placed, and it does seem 
to me that it will prove an interruption to jus- 
tice, unless some means are devised by which 
the opinion of the Court can be taken upon 
points of this sort. In the situation in which 
I am now placed, I am called on to make up 
my mind on lengthened arguments in which 
reference has been made to numerous autho- 
rities and cases. I mention this not from a 
wish to shrink from any duty I have to dis- 
charge, but as a reason for the view I take of 
the case ; and I lay it before you that you may 
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Pollock assess damages if you think they ought to be 

B£oo\ &c. given. 

"^^ The evidence here is such that there is no 

doubt that this person was the father of the 
child — that he was skulking — that when disco- 
vered and taken up he was violent, and threat- 
ened to strike the messenger, who was bound 
to execute the warrant. In these circum- 
stances, and without the knowledge of any of 
the defenders, he is handcuflfed to an officer 
to prevent his escape, or a repetition of the vio- 
lence. Was not this necessary from the con- 
duct of the pursuer ; and even if it was not, can 
you hold three of the defenders liable for what 
was done without their knowledge ? 

Even if I lay it down that the apprehension 
was lawful, those who were guilty of excess 
may be liable. The situation in which the 
messenger puts him amounts to imprisonment, 
but it is a very serious subject of consideration 
if even Dr Clark, who granted the warrant, is 
liable for what he did not see or directly war- 
rant. The pursuer is brought before the jus- 
ticC) and is not unleniently dealt with, and he 
brings this action with all the circumstances 
about him» of being the father of the child, 
having deserted it and left the parish, of being 
violent when taken, &c. He ought to come 
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with clean hands ; and as to three of the de- Pollock 

fenders, they appear to me out of the case, as Begg, &c. 

nothing has been proved against them. As to 

the minister and treasurer, the law laid down 

does not apply, as the evidence does not touch 

them ; and the same may be said of one of the 

justices. 

The question of malice was discussed before 
the case came to trial ; and I wish this question 
of the illegality of the warrant had also been 
brought into view, as I should then have had 
time to examine the point. I think the par- 
ties should agree to withdraw the case now, 
that the law, which is not of common occur^ 
rence, may be considered and decided in the 
Court of Session. 

If the parties will not consent to withdraw 
the case, I have no power to nonsuit and let 
the party try it again. The only remedy is 
by a verdict. But the most convenient way 
would be to withdraw a juror, and consent to 
bring the question before the Court of Session. 

A minute was accordingly given in, consent- 
ing that the jury should be discharged, and 
that the other case against the justices should 
also be treated in the same manner. 

The cases were brought before the Court on 
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the 20th November, on a motion to retrans- 
mit them to the Court of Session ; and on the 
27th his Lordship said. It appears to the 
Court that these cases fall under the provision 
of the statute, as to the remit of untried cases, 
and they are sent to the Court of Session that 
the liability of Magistrates in such circumstan- 
ces might be ascertained. * 



Jeffrey and Donaldson, for the Pursuer. 

Moncreifft D, F,, Fortyth, and Hosier, for the Defenders. 

(Agentty Wm, Wothenpoon^ s. s. c. — Wm. WaddeU^ w. s.) 
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A declarator to 
have It found 
thit 1 cillco 
printing minu- 
fkctory wm ft 
nuiiftoce. 



Nov. 12, 18:0. 



Millar v. Marshall. 

A N action of declarator for the purpose of stop- 
ping a manufactory for printing calico as a nui- 
sance. 

Defence.— A denial that any thing render- 
ing it a nuisance issued from the work, or that it 
was the cause of the pollution of the stream ; and 
that it had been acquiesced in for thirty years. 

• The Court held the proceedings illegal and irregular, and 
again remitted the case to the Jury Court. 
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ISSUES. Millar 

v. 

It being admitted that the pursuer is pro- Marshalu 
prietor of the lands of Netherfield or Bran- 
** drumhilly Lightbum, Over Camtyne, Wester 
** Mailing of Wester Cunshlie of Provan, and 
part of the village of Lightburn ; 

It being also admitted that a stream of 

*' water, called Lightburn, runs through the 

said village, and a part of the said lands, and 

forms the boundary of other parts of the said 

lands ; 

It being also admitted, that, on the 15th 
*< of March 1824, and prior thereto, there exist- 
ed upon ground sifuate higher up the said 
stream, a certain manufactory, the property 
of, or possessed by, the defenders ; 
" Whether, on the said 15th March 1824, 
and prior thereto, or on the said 1 5th March, 
and subsequent thereto, the defenders, by 
" bleaching, dyeing, or other operations carried 
*^ on by them in the said manufactory, did cause 
certain matter to pass into the said stream, 
whereby the water of the said stream is pollut- 
^* ed and spoiled to the nuisance of the pursuer ; 
" whereby the said property of the pursuer was, 
** on the said 15th day of March 1824, and prior 
** thereto, or on the said 1 5th day of March, and 
** subsequent thereto, deteriorated, and the pur- 
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Marshall. 
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suer, and the inhabitants of the said village, 
incommoded and annoyed in the enjoyment of 
the said property and houses> to the loss, in- 
jury, and damage of the pursuer ? Or, 
" Whether the pursuer or his predecessors 
did agree to, or acquiesce in, the erection of 
the said manufactory, and the passage of the 
said materials into the said stream, or did ho- 
mologSLte and sanction the same ?" 



A Trot V, Whytc, 
4 Mur. Rep. 
161. 



HopCt Sol'Gen. opened the case for the 
pursuer, and stated the facts, and what he con- 
sidered as sufficient to warn the defenders that 
the predecessors of the ftursuer did not acqui- 
esce in the erection or continuance of the work 
— that the work was formerly carried on to a 
small extent — ^and that the tenant had been or- 
dered by the Sheriff to carry off the foul water 
by a roan. A degree of inertness may cut off 
the claim of damage, but will not warrant the 
continuance of a nuisance. The water was for- 
merly peculiarly good, and is now unfit for 
man or beast. 

Jeffrey^ for the defender. — This is a clear 
case on the acquiescence, as the pursuer allow- 
ed large sums to be laid out on the works. It 
is unnecessary to say much on the law of nui- 
sance, which is that of common sense, and de- 

3 
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pending on circumstances. Except where 
health or life is injured, nuisance is a question 
of circumstances and degree ; and this is a work 
in a situation where it is no nuisance. Much 
shorter acquiescence than this, and mere look- 
ing on without doing any thing, has been held 
suflSdent ; but here the party gave his land as 
gardens for the men employed at the work. 
In 1799 an agreement was entered into, by 
which the dirty water was to go into the burn, 
and pure water was to be conveyed in a roan to 
a brewery on the pursuer's property. All the 
complaints mentioned were for breach of this 
agreement, which sanctioned what is now done. 
It is said the work has been increased.*-If 
that is the fact, they can only put down the ex- 
cess, and must show at what time it took place, 
which they have not done. 



Millar 

V, 

Maasrall. 



Aiton V. Doug- 
las and Melville, 
May 19, 1801. 



Lord Chief Commissioner.-*— I am satisfied 
that it will turn out, that the questions on both 
issues, are for you, the jury, though I do not say 
your findings on them will not include some pro- 
position in law. In case of a stream passing 
through the lands of different properties, each 
proprietor is entitled to have the water running 
through his land in the same quantity and quali- 
ty, and in the same time, as it has ever been. 
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Millar and any thing which injures that right may be 
Marshall, treated as a nuisance, provided the fact of injury 

is made out. All the proprietors are entitled 
to use the stream for the ordinary purposes of 
life, and if that injures the right of another he 
has no redress ; but if the pollution of a stream 
arises not from the natural use of the stream, 
the individual so using it is liable, unless the 
other has submitted to the use made of it. It 
is material in this case that the pollution 
arose from an act of an individual at a much 
earlier period than the complaint. But if you 
are satisfied that the stream was polluted, and 
that it was of the nature of a nuisance, and not 
acquiesced in, you must find for the pursuer. 

This stream appears formerly to have been 
pure, and to have been applicable to agricultural 
and culinary purposes ; but it does not appear 
to have been the only water employed for these 
purposes, as it was so small that it was dried up 
in summer ; but still the law of running water 
must apply to it. 

The conclusion for damage in the first issue 
is a mistake, as this is a case of declarator, but, 
in considering the evidence, you must make up 
your minds whether this is polluted to the ex- 
tent of a nuisance, and you must attend to the 
fact, that it is not spoiled during the whole year. 
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and there is contradictory evidence as to whether Millar 

the pollution extends as far as the village. The Marshall. 

general tendency, however, of the evidence is, 

that in drought and in summer it is polluted 

even below the village, and were this a ques- 

tion of damage, the injury at this place would 

be a material ingredient. 

This being the state of the stream, the ques- 
tion is, by what acts it came into this state, and 
whether the acts have been acquiesced in ? The 
question of acquiescence may arise in a court 
which judges of law and fact, but here it must 
be decided by the jury. The defender, who 
must make out this, gives no evidence, but rests 
his case on what he has got on cross-examina« 
tion from the witnesses called by the pursuer 
in anticipation ; and it is for you to say whe- 
ther he has made it out by the documentary 
evidence or cross-examination of the pursuer's 
witnesses. The evidence of acquiescence and 
non-acquiescence, and the evidence of the ex- 
tent of the works (which his Lordship stat- 
ed,) at different times, requires most serious 
consideration. The view taken by Mr Jefirey, 
that it is only the excess which the pursuer 
could put down, would lead to specific findings, 
which it would be very difficult to make out in 
the loose state of the evidence^ 

VOL. V. c 
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MTLL4E The complaint here is by a proprietor of land 

Maeshall. that this stream is rendered unfit for the 

purposes of living, and for watering cattle ; but 
one great branch of the evidence was proving 
complaints by the tenant of a brewery, that the 
roans for conveying pure water to the brewery 
were not kept in order. Had my attention 
been sooner drawn to it» I would have held this 
res inter alios • The complaint was of a diflfe- 
rent nature from the present ; and can it be 
said to be an interruption by the proprietor ? 

A witness was called to prove that a defend- 
er had said he koew the pursuer did not ac* 
quiesce. An admission by a party is the 
strongest evidence, but proof of a common ob- 
servation by a party is the weakest, and you 
must consider whether this is proved to have 
been such an admission. 

It is established that the pursuer resided 
near the spot^ and ought to have been acquaints 
ed with what was doing ; and» on applying your 
good sense to the whole facts and circumstances, 
and taking my observations so far as they ap- 
pear to you good, you are to find for the pur- 
suer or defencfers. If you are of opinion that 
the stream is deteriorated, and that it has not 
been acquiesced in, then you will find for the 
pursuer. If the ease rested on the first issue. 



I would think the finding should be for the WtGHt 
pntsaef i but if, on the whole facts and circumj^ li^^l. 

stances, yoii are satisfied of the aequiei^ence,' ^^^^v^s^^ 
then you will find for the defenders. 

Verdi^t-^" Fdr the pursuer/' 

A rule to show cdiise why there should not Feb. 12, 1829. 
be a New Trial was grantedi but 2^er heating 
counsel the rule Wlis discharged. 

Mancreiffi D. F., Hope, SoUGdn,^ ftnd Millar for the Pursuer. 

Forsyth and Jeffrey^ for the Defenders. 

(A^ent^, Jdfin Meek, W. d. and fVUliam Wadetl, w. s.) 



New Trial. 

FKfiSEirt, 
.LORBB CHII»^ COHMISdlOXtR AWD MACKEKZIE. 



1829. 

Wight >o. Lidml. i^l^^^ij^ 

iHid case was originally tried on the Slst July Finding for the 

r- •%. m •r> Ni !• defender on ft 

18^1 (See 4 Mur. Rep« 325,) and a verdict question of de- 

retnmed for KSOSl^ and L.834 for breach of dLm^I'^ 
bai^n. 

Jeffrey opened for the puvsoer^ and stated 



36 



CASES TRIED IN 



Jan. 8 and 9, 



Wight 




the facts ; and that, as the defenders had not 
wood ready, they were not entitled to plead 
that the vessel was detained by the frost. If 
there had been wood for a half cargo, the ves- 
sel might have sailed, and the owners would 
have been entitled to only half freight. 



A log-book not 
eyidence while 
the jperaoDs ac- 

auainted with 
le facta are 
alive. 



When the log was mentioned, 

Lord Chief Commissioner.— -The log-book 
is an assistant to the memory of those who are 
acquainted with the transactions entered in it. 
I do not say, that, if they are all dead, it does 
not become principal evidence itself; but the 
best way is to call those acquainted with the 
facts. 



Query, Is the 
master of a ves- 
sel entitled to 
look at the log. 
book to refresh 
his memory ? 



When the master of the vessel was called, it 
was proposed that the log-book should be put 
into his hands. 

Lord Chief Commissioner. --When a per- 
son makes a memorandum of a fact at the time 
when it occurs, he may refresh his memory by 
looking at it, as he had no interest or view in 
making it. The log-book is just a memoran- 
dum, and there is no objection to the mate who 
kept it looking at it to refresh his memory ; 
but the master, though he superintends the 
keeping the book, is a step farther down. 
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This book is not even authenticated, and is 
not evidence. At a distance of time it may 
be fit that the witness should be allowed to re- 
fresh his memory by seeing it, and reading the 
entries, though I will not say whether that is 
to be done before or after his cross-examination. 
In the meantime, it appears to me better that 
the mate should be called to authenticate the 
book« I am the more anxious to have this sub- 
ject sifted by argument, as in a case already 
tried 1 deviated from the strict rule. 




Hope J SolGen. — We think we are entitled 
to cross-examine him on his memory, and that 
they are not entitled to prepare him in this 
manner for our examination. 

Jeffrey.-— ^^ might have given him the 
book before, and desired him to get it by heart. 



A log-book may 
be referred to, 
where the recol- 
lection of the 
master is not 
distinct. 



Lord Chief Commissioner. — We think it 
may be read after, not as evidence contradict- 
ing the witness, but as matter to which reference 
may be made where his recollection is not dis- 
tinct. 



The master of another vessel was called to i° *° *^**?" ®^ 

damages for not 

prove that he had been directed by the defen- supplying tim- 

ber, evidence ad- 
ders to go to another port, at which there was a fitted that the 

^ , defenders direct- 

want of wood* 
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cd Another vetiel 
to a port 
in the neigh- 
bourhood where 
there waf a 
want of timber. 



Hope^ SoUGen. olg^cts. This i9 elwrly in- 
competenti as the question is, Whether there 
was a want of wood at Brewl^y, and not at the 
port to which the witness was smt ? 

Jeffrey f-^Tlm may not be conohisiye, but is 
clearly admissible jevidenee to show that there 
was a scarcity of wood in th^ neighbourhood. 
It would be competent for the defenders to 
prove that they had plenty of wood at this port, 
to which they might have sent our vesseU 



Lord Chief Commissioner.—- The difficul- 
ty arises here entirely from not taking a clear 
view of the question to be tried. This case 
arises out of a contract, by which the defenders 
are to supply a ceitain quantity of timber, and 
the only place mentioned in the letters, admis- 
mission, or issue is Pictou. I do not from this 
say that Pictou is the place where it is to be 
got) but it is to be got from persons residing 
there, who have a number of ports at which 
timber is delivered. This evidence is tender^ 
ed to show that the persons who made this 
contract had not a supply of timber in the 
neighbourhood. If the object of this is to as- 
certain the quantity of wood belonging to the 
defenders in the ponds, I think it admissiblef 
as it goes to affect their capacity to furnish wood 



18S9. 



THE jrUBY OODRT. 



89 



io the oeighbourhood of Ptctou. Ti^ ^vktence 
appears to me (to bear direetly on the case, es* 
pecially aa thei« it contradictory evidence. But 
it must be confined to ponds or resenroirs of 
the defendem. 



Wight 

V, 
LlDDEL. 



claimed by the 
owners of a ves- 
sel in similar cir- 
camstances. 



Tlie mtncfls was then askedi whether the l"^ ^ action of 

demurrage, m- 

owners of hia vessel made a claim for demur- competent to 

prove uiat it was 

rage. 

. Lord Chief Commissionsr.-— What is done 
by one set of owners will not a0ect others. 
The case to be tried is one of damages claimed 
by the pursuers for detention of the vessel by 
the fault of the defenders. The damage here 
is demurn^e, which arises out of a legal con* 
elusion from the detention of the vessel. 



A witness was asked, whether he knew the 
&ct, that a vessel sent by him had been detain- 
ed for want of wood, and whether Mortimer 
and Co., the agents at Pictou, admitted the 
fact in a reference of the question to two mer- 
chants ? 

Lord Chibf Commissioner. — It is only dis- 
tinct admissions by them that are admissible. 

Allowing what is now proposed would be 
trying this case by another, which is quite incom- 
petent; it cannot follow, that, because the defen- 
ders had another cause, this is to be decided by it. 



Incompetent to 
prove an admis- 
sion made by 
the defenders in 
a different cause. 
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Abbofs L. of 
Shipping, 300, 
edit. 1827. 
Holt, 435, 1 BeU 
541 and 572. 



Jan. 9. 

In a continued 
correspondence, 
a party may give 
in evidence his 
own letters in 
explanation of 
those of the other 
party, but not if 
they have been 
produced in 
order to get in 
his own letters. 



Moncreifff D. F. opened for the defenders. 
— It is surprising that the pursuer should ex« 
pect damages even on the evidence as it now 
stands ; but we shall contradict all that is im- 
portant in his evidence. The defenders are 
not to be liable if the vessel was detained by 
the frost, and not by want of wood. There 
was plenty of wood in the ponds, where the 
master was bound to send for it ; but if there 
was a want of wood, he ought to have protest- 
ed and returned in ballast. 

It is said that he would thus have lost his 
freight, that is, he must incur demurrage in 
order to entitle him to freight. The rule, that 
where no goods are carried, no freight is due, 
is just and reasonable ; but if the want of goods 
arises from the fault of the freighter, this can- 
not be the rule, as it is nonsense. The autho- 
rities refer to the case of partial delivery from 
a partial loss, where the freighter has done hi&n 
duty. 

After certain letters written by the pursuer 
were produced, it was proposed to give in the 
answers from the defender, to produce impres- 
sion, to which an objection was taken. 

Lord Chief Commissioner. — The difficul- 
ty here is, that in a continued correspondence 
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the answers may be necessary to make it intel- Wight 
ligible, and therefore they are admissible ; but Liodel. 
if the pursuer's letters are given in not as evi- ^'— *"/"*^ 
dence against him, but to get in the answers, 
that would operate injustice. 

The jury have too much good sense to act 
on any impression, or any thing, but the evi- 
dence. 

When an objection was taken to the produc- ^ ^^^ ^m « 

third party not 

lion of a letter from Bell and Company to evidence. 
Johnston and Wight, 

Lord Chief Commissioner. — There are 
two ways of considering this ; but the simplest 
and most obvious is, that, supposing it compe- 
tent to prove the matter, this letter is not pro- 
ducible in evidence, as it is not on oath, and 
there is no ground for letting it in. On this 
ground I have no hesitation in rejecting it. 

The other ground is, that it is incompetent 
under this issue. 

Lord Mackenzie.-^! do not see how we 
can go into this argument, which is intended to 
show that there is no title to pursue. Having 
got into this issue it is too late to go into the 
question, whether Bell should have been sub- 
jected ? 
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It was proposed to prove statements made 
by Mr M'Bride at Pictoa» to which the pur*- 
irr^^^^Iti^ ^WT objected that he was not his servant, nor 
:^ot:S'' was he responsible for him. 
p^rS:m ^^P^* SoL.Gen.—lt is competent to prove 
by one of the fj^^ g^ts and deods of a person who might also 

owners to the r o 

captain. be a witness. The question is» whether the de* 

tentioD was caused by the weather or want of 
timber ; and is not the declaration to the cap- 
tain» by M^Bride* a part-owner of the vessel, 
most important. 

Jeffrey. — This may be important, but it is 
incompetent. In the action with Bell and 
Company, M^Bride was a party ; but here he 
might have been a witness, which renders it 
incompetent to prove his declarations. 

Lord Chief Commissioh£r.---I am ex<- 
tremely sorry that a question of this sort has 
arisen to prolong the litigation, in a case which 
has already existed for fourteen years ; but, 
when called on to discharge this duty, we must 
decide. 

This originates in a mistake of the relation 
of the parties. M^Bride is a part»owner of 
Bell and Company's vessel, — ^this vessel is 
freighted by Johnston and Wight, — when thus 
freighted, the owners part with the command 

4 
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of the vessel, and whtt the master and crew 
say is evidence against the freighters, as they 
become their servants. The master must act 
on his own judgment, though this may be in- 
fluenced by the advice he gets. This is not, 
however, sufficient, unless it is said the owners 
interfered and took the management of the ves- 
sel out of the hands of the freighter. 

The doctrine of hearsay applies in this case, 
which is, that nothing should go to a jury ex- 
cept under the solemn sanction of an oath, and 
that it ought not to depend on the fragile me- 
mory of a witness, as to words spoken by ano* 
then M'Bride is like any other indiffisrent 
person, and I do not see on what principle we 
can receive evidence of what he said. 

It would be infringing the rules as to hear- 
say» if we admitted this as evidence. 



Wight 

V. 
LlDUEL. 



The witness was then asked as to statements statements by 

. the captain of a 

made by Bowerley the captain. vessel admissible 

Lord Chief Commissioner. — ^^You may fVetghtersf 
ask what Bowerley said to M^Bride, but not 
the answers given,-^at least you ought to get all 
you can as to what he said, before you ask as 
to the answers. But it is like a correspondence 
in which the answers may be necessary. 
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Wight A Witness was then called, who stated in his 

Lij>o£L. eiiamination in initiaBbus, that he managed for 

ApI^M^Tin Mortimer and Co. at Pictou, and that they had 

thedl^fllldiw^ * ^^^^^ ^" *'^ ^'^ business, though he had not 
had a share, re- g sharc iu all thei^ ; but that their connection 

cetved ai a wit- 
ness, in business was terminated and settled, and 

that he could not lose or gain by this suit. 
Jeffrey.— In fact, this was the seller of the 
. wood upon which Mortimer and Co. had 
merely a commission of 4 per cent. The one 
provides the article, the other the market, and 
guarantees the price, and has a share of the 
profit in his commission, and thus he is a la- 
tent partner. 

Hope^ SoL-Gen. — Mortimer and Co. may 
procure the wood where they please, and this 
person cannot be liable, because he furnished 
the wood. He was not a partner, and this 
verdict can never be used against him. 

Lord Chief Commissioner. — I have sifted 
my mind with jealousy on this subject, and I 
cannot help thinking that this question has 
arisen from the popular and loose employment 
of the words partnership and guarantee. This 
objection is not taken on how far the verdict 
may be used against this person, but purely the 
objection of interest, and the interest stated is 
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pai'tnership. Partnership or not, cannot be got 
from the witness, but is an inference to be 
drawn from the facts stated by him. 

When an objection to a witness is nice or 
doubtful, the leaning is to admit the witness 
and allow it to go to his credit, not competency. 
It is clear from the facts stated, that he was 
not a general partner of Mortimer and Co., 
but that they were parties to transactions of a 
peculiar nature. — At times he sells to Morti- 
mer and Co«, at others he ships the wood for 
Europe, and they have a commission on the 
price. The agreement of sale is finite and 
complete at the time, with the price to be fixed 
at a future period ; but the rise and fall of the 
price does not affect him so as to create any 
common interest between him and Mortimer 
and Co. Is this to be held and construed into 
what is called a partnership, in which a person 
is liable to his last shilling ? 

Lord Mackenzie. — I concur in this opi- 
nion. There was an agreement between him 
and Mortimer and Co., part of which was that 
they were to participate in his business, but this 
does not affect the present case. 

Another part of their business comes nearer 
the case, by which he got wood in the country 
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and supplied it to then. The questions were 
inaccurately put to the witness, and it was evi^ 
dent that all he meant to state wns^ that Mor- 
timer and Co« were to take the wood and pay 
hini the price, deducting 4 per cent. l!be met^ 
sure of the price heing fixed by the selling in 
Britain, brings the case near a partnership, but 
I do not think it is one. 



A perion to 
whom dopofti. 
tloni of oitior 
wUnMMi wcro 
Mtiti rrjrclod iti 



T*li'« I., ot Kv. 

avi, imu W- 



llie objection of partial counsel was thm 
taken to the witness. 

Cockbum^ This is a foreign witness, who is 
as near as possible being a party, and who faai 
been instructed how to depone, being shown 
tbo substance of depositions, and he suggested 
witness to be called^ These taken together 
ought to exclude him^ 

Moncreiff'.^^The ^estion of paiinership is 
settled. I will not argue the point of his si^* 
getting witnesses. He did not intrudley bat 
merely answered questions when put to him. 



Lord Mackxnzi£»^-^Two objections are 
taken^ the one, that be was asked who could be 
witnesses in the cause, which was most natn^^ 
ral i the other, that affidavits in the cause were 
sent to him i and the question is^ whether he 
acted as witness cfr agent ? If such documents 
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are mmecedsarily given to a witness to read, a 
good deal tarns on the fact of whether it wa« 
done by the party. It would be a strong ex* 
pression in this csase to say that the witness was 
rg:ected in odium corrumpentiSj but it is on 
account of the carelessness of the party in hav* 
ii^ sent these papers to the witness. On the 
eases I cannot doubt that we must hold this to 
be instructing the witness^ however innocent^ 
ly it was done* 




Lord Chief CoMMissioNBR.-^The leaning 
€if my mind is to allow such an objection to go 
to the credit, not the competency, of the wit* 
ness ; and as this individual may misunderstand 
the ground upon which we reject his testimony, 
I wish him called back^ that I may explain to 
him that it is nothing affecting his moral cba* 
racter. 



An objection was taken to the production The depositions 

of a deposition, as the affidavit did not state ^wlrw^olT' 

that the wUircss refused ta come, but merely J" would ^^^^^^^^^ 

that he was not here. *'"^^ ^^^ *"'^'- 

Lord Chief CoMMissiONER.-^This witness 
is a foreigner, and the presumption is, that he 
win not come» 
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Jan. 9, 




At a tecond trial 
ftfenoee ought 
not to be made 
to the prooecd- 
ingf at the first, 
except at to lesal 
precedent or de- 
termtoatioD. 



When a deposition was produced, it was ob- 
jected that the deponent was a legatee of Mor- 
timer and Co. and though they were insolventi 
the verdict in this cause might possibly restore 
them. The deposition was not read at the 
former trial. 

Lord Chief Commissioner. — It is a sacred 
rule, that in a second trial no reference ought 
to be made to what took place at the first ; and, 
on a former occasion, I checked such a refer- 
ence, and wish it to be taken as a precedent. 
If there is any thing of legal precedent or de- 
termination, that may competently be referred 
to. 



Cockburrij in reply. This case depends on 
a few dates and documents ; and the questions 
are, Whether there was time to get a full cargo, 
and whether there was wood ? We say there 
was time for a full cargo ; at all events there 
was time for a half cargo ; but that there was 
no wood. We cannot recover if the demurrage 
was caused by the fault of the captain ; but he 
was not bound to come without a cargo before 
his lay-days were out. 



Lord Chief Commissioner. — I am glad 
that our minds are relieved from the conside- 



3 
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ration of some matters which have been agitated 
in this cause, and I shall put it in such shape^ 
and make such statements, as I trust will be of 
use in showing the grounds of your verdict, as 
it is purely a question for the jury on the evi- 
dence. 

We are here to discharge ourselves on a ques* 
tion sent by the Court of Session, and not as to 
what acts of the captain will defeat the claim of 
his owners for damages. The question is, Whe- 
ther, on weighing the contradictory evidence, 
you are of opinion that the vessel was detained 
by the weather, or by want of wood. 

The first issue might have been admitted* 
The second contains the true question be- 
tween the paities. 

The wood was not put on board in due and 
proper time; but the difficult question is. 
Whether this was a failure on the part of the de- 
fender, and in considering this, the letters con- 
stituting the bargain ar^ of great consequence ;— 
they point out the port of delivery — that there 
was a great quantity of wood, — that a cargo was 
set apart, which, if not taken away, would be 
kept at the expense of the pursuer. 

No vessel was chartered till September ; but 
it is a matter of some importance, that by 
letters from the paities which passed in the 

VOL. v. D 
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meantime, it appears that the defender did not 
think it too late ; and the question is, whether 
Johnston and Wight were not entitled to act 
on the belief that a cargo was ready for them at 
any time the vessel might arrive. It is for 
your consideration whether the defender should 
not have given notice that the 1 7th September 
was too late to sail ; — at the same time you will 
observe that she sailed later than usual. Some 
evidence was given to show that the captain re- 
mained to replace his long boat, and from 
other causes ; and if it is true that he did so, 
then the freighters must suffer for his acts. You 
are to say whether the days he was detained was 
by good and sufficient cause. 

There was contrary evidence as to the 
practice in delivering the wood, and some 
very sensible men stated that it was the prac- 
tice to go to the ponds. If you are satisfied 
that there was plenty of wood there, in a 
situation to be loaded, you will be disposed to 
find for the defender. You will also keep in 
view whether the captain acted in spring as an 
active captain would have done, and if he did 
not, whether it is probable he acted differently 
in winter. The question is. Whether, if there 
was plenty of wood in the ponds, this was not 
implement of the contract ? 
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On this part of the case the questions are. 
Whether the delay of sailing from Britain was 
too great ? Whether the pursuer was not re- 
lieved from this by the defender not putting him 
on his guard or Mortimer and Company not 
protesting ? Whether the delay in America was 
not caused by the contumacy of the master ? 
Whether his conduct in spring does not corro- 
borate his conduct in winter ? 

The evidence as to the time required for 
loading was not so precise as is desirable, and 
it is very difficult for the general evidence to 
meet the particular evidence in the case, as it 
is necessary to recollect that frost coming on, 
and the general state of the weather necessarily 
caused delay, and perhaps may account for the 
difference from sixteen to forty days, which is 
the time specified by the witnesses. 

On the whole, afler you have made up your 
minds, you had better find for the pursuer or 
defender, and if for the pursuer, then the da- 
mages under different heads, so that if the 
Court of Session think any part not due they 
may know how to deal with it. 

Verdict — " For the pursuer on the first is- 
sue, and for the defender on the second issue/' 

Jeffrey^ Cocklmrn, and Cuninghamef for the Pursuers. 
Moncreiff', D. F> and Hope^ SoL^Gen, for the Defenders. 
(Agents, W, Cook, w. s. and J, Mowbray , w. s.) 
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A flndtop that 
the magittretet 
of a burgh had 
no light to collect 
cuitom on barlej 
or other aitidee 
not purchaied in 
the market of 
the burgh. 



PRESENT, 
LORD CHIEF COMMISSIONER. 



Scott ». Wilson. 

1 HIS was an action of reduction of a decree 
of the Magistrates of Hamilton ; of repetition 
of the sum decerned for, and of declarator that 
they had no right to exact custom on barley or 
other articles not purchased in the market of 
the burgh. 

Defence.— The defence relied on was, that 
by usage the Magistrates were entitled to exact 
custom on grain brought into the town, though 
purchased beyond its limits. 

ISSUES. 

'' It being admitted that, in the year 1823, 
*' and prior to the Sl5th day of April, in the 
'' said year, the pursuer brought into the town of 
*' Hamilton 100 bolls of barley, purchased be- 
** yond the limits of the said burgh, for the 
" purpose of being converted into malt, and used 
** in the brewery of the pursuer. 
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*' Whether the defenders wrongfully exacted, 
^' or wrongfully caused to be exacted, from the 
** pursuer the sum of 8s. 4d. Sterling, or any 
^' part thereof, as custom upon the said 100 
** bolls, and the sums of L. 13, 8s. 5d. Sterling 
** of expences, and L. S, 15s. Sterling, as dues 
^* of extract, or any part of the said sums, to 
** the loss, injury, and damage of the pursuer ?*' 




Jameson opened for the pursuer, and said. 
The burgh was erected by a charter from the 
Duke of Hamilton, which gives them right to 
the duties, in a table made or to be made, but 
the only tables sanctioned by the Duke were 
applicable to fairs and weekly markets, not to 
grain bought beyond the burgh. The only 
light they have is to a duty on goods sold with- 
in the burgh, which may apply to shops, but 
not to the pursuer. 

When the deposition of a witness examined dewSStiOTTto^n 
in the Inferior Court was tendered in evidence, '° *" ^"^®"°' . 

court not admit- 

an objection was taken that the stamp required ^ i° evidence. 
by the 4th and 8th sections of the Stamp Act 
then in force was wanting. 

Cockbum. — The witness being dead, it is 
competent to prove statements by him at any 
time. This party pleaded on this proof before 
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Scott the Magistrates, and the expences in the issue 

Wilson. are for proceedings on it. 

^""^"^ Jeffrey. — No consent could cure this, as the 

Court are bound to look to it ; besides, this is a 
different case, as the Magistrates are the parties 
here. 

Lord Chief Commissioner. — When a per- 
son is dead, his statements made on the high- 
way may be proved, but this being a deposition, 
is in a very different situation ; and if the pur- 
suer relies on it, something more must be stated. 

Cockburn. — The tacksman is a party to both 
actions, and his proof in the former case is in 
the same situation with ours. Even their ori- 
ginal petition is not stamped, and no competent 
decree for expences could follow on it. This 
is an attempt to succeed by a tric^, which would 
make a New Trial necessary, on the ground of 
surprise, as in the cases of Ronald, at Glasgow, 
I Mur. Rep. 180. and of Clark v. Thomson. They have attempt- 
ed to supply the defect as to the petition by at- 
taching a sheet of stamped paper. 

Jeffrey. — We maintain that they were stamp- 
ed in the Inferior Court. 

Lord Chief Commissioner.— I cannot in 
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this manner avoid a revenue law, but must en- 
force its regulation. This is not the ques- 
tion we are to try here ; but whether grain, in 
the situation in which this was, is liable in pay- 
ment of the custom demanded ? 



Scott 

V. 

Wilson. 



Lawson, &c. v. 
Thomson, 5th 
August 1768. 
Mor. 1905, and 
1 HaUes* Dec 
23a 



Jeffrey opened for the defenders, and said, 
The pursuer wishes to raise a doubt as to the 
right of the Magistrates to collect what is the 
principal source of the revenue for maintaining 
the police of the burgh. Mere possession is 
sufficient to justify the collection ; and for sixty 
years custom has been collected at the shops, 
not the market. By the charter we have 
a right to custom on all grain ; and as the 
pursuer fails in establishing an universal prac- 
tice of exempting grain, the verdict must be 
for the defenders. 

Cockbum p reply. — This is to try the le- 
gality of a burgh tax ; and the tendency of all 
burghs being to encroach, they must show a 
clear title \ — here they have failed. 

The exaction was wrongful, 1^/, Because the 
decree of the magistrates proceeded on an un- 
stamped proof, proceeding on an unstamped pe- 
tition. 2{/, Because they have neither statute 
nor immemorial usage. This was laid down 
as law in tbe case of Angus and Magistrates 339. "' ^^' 
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Scott of Edinburgh^ and the bill of exceptions taken 
Wilson. on that occasion was disallowed. 

The only right by the charter of the defen- 
ders is to collect custom at the markets, and 
even if this includes shops, it will not affect the 
present case, as it must be on goods brought 
for the purpose of sale, but here the grain was 
brought for brewing* 

Lord Chief Commissioner. — Before pro- 
ceeding to state to you the admission and the 
issue, I shall make a few observations, which are 
more for counsel than for you, and then I shall 
be in a better condition to show the principle, 
and how the proof applies to the practice. 

Much has been said as to the proof not be- 
ing stamped, and I still retain my opinion that 
it was inadmissible in evidence. If it had been 
stamped in the same way the petition was, the 
result might have been different, but it would 
have been better to have got the proof stamped, 
though I am not prepared to say, that if the 
stamp was paid, though the writing was on a 
different paper, that it is to be rejected as an un- 
stamped document. There is much irregularis 
ty in the stamp attached to the petition, as 
there is no date upon it, but merely the title of 
the paper. I do not, however, mean to tell 
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you that on account of this irregularity you are 
to find your verdict. And even if we had the 
power to nonsuit) I am not sure that a nonsuit 
fH>uId have been the pn^er course. I shall 
therefore state it to you as a case totally inde- 
pendent of this, and which you are to consider 
on its merits. 

Herethere aretwoisipeciesof evidence. There 
tfe documents showing the right to impose a 
tax in the burgh, and there are witnesses to 
show how it has been used and exacted. The 
general doctrine on this subject is dear. There 
must either be a statute or uninterrupted uni- 
form practice for a sufficient time to justify the ^ 
exaction. In every case the doctrine must have 
reference to the facts, aqd the facts here are, 
that' there is an act of Parliament and a charter 
by the family of Hamilton, enabling the town 
Ao impose taxes according to a table to be made ; 
but the question remains, whether there is au- 
thority for what is here claimed, and the amount 
of the sum is of no importance. 

You must attend to the admission as well as 
the issue, and if^ on the whole case, you think 
that barley is exempted, then you will find for 
^the pursuer, and he will get back what he has 
paid, but if not, then for the defender. The 
admission does not show where the barley was 
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Scott purchased, but merely that it was beyond the 

Wilson. burgh, and that it was for the purpose of flUa- 

nufacture. From the proof, independent of the 
admission, it might have been thought that there 
was a special exemption of barley bought in 
Glasgow ; but it is to be considered merely as a 
place beyond the burgh, and the term foreign, 
as used in the evidence, must be held applicable 
to all grain not the produce of the farms in the 
neighbourhood. 

This issue is. Whether this was exacted 
wrongfully, or according to the right which was 
in the Magistrates of the bnrgh ; and the ques- 
tion is, how far this right has been made out or 
defeated ? Whether it has been established by 
a deed which could, legally establish it i or 
whether it is so made out, as to establish it on 
the practice. Legal authority consists in a 
statute, charter, or clear grant, or a pre- 
sumption of such a grant, by a proof of steady 
well established practice of unresisted payment. 
As there is nothing in the act, the charter, or 
terms of the table to justify the exaction, the 
question is. Whether there is usage to establish 
such a grant ? And whether, on the whole cir- 
cumstances of this case, the exaction was wrong- 
ful. 

The statute, which was a private one, was 
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intended to change the market-day, and to es- 
t^iblish two fairs ; and there is no doubt the fii^ 
mily had a right to grant the charter. The only 
question is, what they did grant ? The grant is 
to collect dues at fairs and markets, and a table 
as early as the charter imposes a certain sum 
on victual, which would include barley ; but 
does it apply to the circumstance here, or does 
it apply only to what is bought in fairs and 
markets. To meet this objection, evidence was 
given to show that the dues were collected in 
shops on other than market days, as well as in 
the market, and a usage seems established as 
to pot barley, though not sold in the public 
market. But the only question here is. Whe- 
ther the pursuer's barley, according to the 
grants and usage, is liable ? and you will attend 
to the evidence given as to custom not being 
exacted in cases similar to the present. 

On the whole, if you think the pursuer has 
made out his case, or that the defenders have 
.fiuled to prove the usage, then you will find for 
the pursuer. It is a case of evidence for you, 
and you are not to be biassed by my opinion. 
.On the deeds I do not think the case made out. 

Mr Forsyth wished his Lordship to take a 
note of his direction to the jury. 
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GiBB & Mac- 

DONALD 



Lord Chief Commissioners. — You may 
take the exception to my directing them to 
^ ^"JLfj ^' find for the pursuer, unless they find the usage 

proved in favour of the defender. 



Verdict — " For the pursuer. 
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Jameson, for the Pursuer. 

Jeffrey and Forsyth, for the Defender. 

(Agents, John Grainger^ w. 8. and Steuart and Sprotty w. a.) 
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PRESENT, 
LOBD CHIEF COMMISSIONER. 



Junc^and 18. Qj^g ^^j MaCDONALD V. PauL WaTHEN, 

and Co. 



DamBges for 
ftraudiUently in- 
ducing the pur- 
suers to enter into 
ft contract, and 
for repetition of 
money paid un- 
der the contract* 



This was an action of damages for fraudulent- 
ly inducing the pursuers to enter into a con- 
tract ; for repetition of L. 600 as over-payment 
under the contract ; and of L. 1600, on account 
of short quantities furnished under the con- 
tract. 



Defence. — The defence on the merits was, 
that the defenders received and used a great 
part of the goods, and were indebted to the pur- 
suers in the balance of the price. 
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Issues* Gibb & mac- 

*^ It being admitted that Sir Paul Baghott, v. 

« as an individual, or on account of Paul Wa- Wathen&^Co. 
** then and Co., entered into an agreement 
** with the pursuers, in terms of missive let- 
'* ters, bearing date the 28th January 1825, 
being Nos. 4 and 21 of the counter-pro- 
cess at the instance of the defenders, whereby 
<< the said Sir Paul agreed to furnish to the 
'* pursuers certain Cashmere yam, on the 
'* terms stated in the said missives :— * 

** Whether, by fraud, misrepresentation, and 
** deception, practised by the said Sir Paul, 
*^ the pursuers were induced to enter into, and 
*' carry on the said agreement, to the loss, in- 
** jury, and damage of the pursuers ? 

** Whether the said Sir Paul did violate the 
^^ said agreement contained in the said missives, 
<* and failed to perform the conditions of the 
** same, as to the quantity and quality of the 
*' yam transmitted, or the time or manner of 
*^ transmitting the same, to the loss, injury, 
*' and damage of the pursuer ? Or, 

** Whether the pursuers homologated or ac- 
** quiesced in what was done by the defenders, 
'< in implement of the foresaid agreement i^' 

In the counter process the issues were, 
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GiBB h Mac- « It being admitted, that Sir Paul Baghott, 
t*. ** as an individual, or on account of Paul Wa- 

ATHEN 0. „ ^1^^^ ^^j Q^^^ entered into an agreement 

*' with the defenders, in terms of missive-let- 
ters, bearing date the S8th January 1825, 
being No. 4 and No. 21 of this process, 
whereby the said Sir Paul agreed to furnish 
to the defenders certain Cashmere yam, on 
'* the terms stated in the said missives : — 

" Whether the defenders are indebted and 
** resting owing to the pursuers in the sum of 
** L. l666, 1 6s. 8d., or any part thereof, as the 
*' balance of the price of certain quantities of 
yam transmitted to the defenders under the 
agreement aforesaid ? Or, 
<< Whether the defenders, Gibb and Mac- 
*' donald, were induced, to the great hurt and 
injury of their trade and business, by fraud, 
misrepresentation, and deceit, to enter into, 
and act upon the said agreement : And, 
** Whether the said Sir Paul did, to the 
great hurt and injury of the defenders, in 
" their trade and business, violate the agree- 
" ment contained in the said missives, and 
** failed to perform the conditions of the same, 
^* as to the quantity and quality of the yam 
** transmitted, or the time and manner of trans- 
" mitting the same ?" 
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Maitland opened the case for the pursuer, 
and stated, That the defender brought an 
action for payment of the price of a quantity 
of yarn, which was met by the present action, 
on the ground that the defender had acted 
fraudulently, and that he was overpaid. The 
second issue is unnecessary, as we shall prove 
fraud ; and a departure from good faith subjects 
a party in damages. 

The pursuers were led to believe that the 
yam was manufactured in Britain, — ^that the 
defender was the only manufacturer, — and that 
the pursuers were to have right to the whole 
quantity manufactured. But on inquiry it was 
found that there was no truth in the represen- 
tation made, but that the yarn might be im- 
ported from France at a lower price, and that 
the defender did not deliver the full quantity 
in the packages. 



GlJBB & M AC- 
DONALD 

Wathem &Co. 



A witness being asked whether he knew that incompetent to 

^ '^ ^ prove, that, m the 

e pursuers believed a certain thing, opinion of a wit- 

*" ^ ness, the pursuer 

Lord Chi£f Commissioner. — You must believed a fact. 



prove this by facts, not by the belief of the wit- 



ness. 



As evidence of 

After discovering the fraud, the pursuers J^fk^of 
refused to receive a certain quantity of the yarn S^pe^Tto"^' 



prove that pack, 
ages rejected 
were deficent. 
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GiBB & Mac- tnmsiiiitted. When a witness, who had in- 

V. spected this quantity, was called, 

WATHiif&^Ca. -Hope, Sol^Gen. objected. They wish to in- 

fer defect in the quantity accepted by the state 

of this which was rejected. 

Lord Chief Commissioner. — This is a case 
in which the quality of the yam is in ^estion, 
and that which is wrought up cannot be ascer- 
tained. This is yam furnished under the same 
contract, and not worked up, and, though the 
evidence may not be conclusive, I think it &ir 
for the consideration of the jury. 

juDe 18. HopCt SoL'Gen. opened for the defenders, 

the Commissioners of Sir P. Baghot, and said, 
The question is not whether Sir Paul used un- 
fair means, but whether the defenders were in- 
duced to enter into the contract to their loss 
and damage. They have not proved that 
loss, and we shall show they made 50 per cent, 
profit. The yarn was fully equal to the samples, 
and the defender, knowing how it might be 
imported, was entitled to keep the secret and 
take the advantage of it. A manufacturer can- 
not receive and work up raw materials, and then 
object to them as not according to sample, and 
the profit made by the defender is no measure 
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Wathen & Co. 



of the loss of the pursuers, as they also made ^^^^ & Mac- 
profit. The numbers on the packages had no 
reference to the number of hanks in the pound, 
but to the numbers attached to the samples, and 
the pursuers got the number of pounds weight 
charged, and of the quality of the sample. 

An obiection was sustained to a question put '°«>inpctent to 

^ T r ask a witness 

to a witness, whether, in the opinion of the ^tether a manu. 

*-^ ^ facturer, after US- 

witness, a manufacturer, after receiving and us- ^s goo^s^ was 

. . 1 J /» . . entitle^ to object 

mg materials, is entitled afterwards to object ? to their quaUty. 

Jeffrey fin reply. — The question here is, whe- 
ther we are to get back the profits which this 
dishonest party has gained ? Whether lies were 
told for the purpose of inducing the pursuers 
to enter into this transaction, and whether they 
would have entered into it if these lies had not 
been told? Tlie pursuers suffered great loss 
and much anxiety, and is the defender to keep 
what he got by cheating ? The pursuers chang- 
ed their machinery on the faith of this being a 
British manufacture, and not liable to the risk 
of war, &c. We do not say the goods were 
bad, but that they were of inferior value to 
what was indicated by the numbers which re- 
ferred to the number of hanks in the pound, 
and not to the samples. 

VOL. V. E 
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DONALD 

V. 

Wathen & Co. 



GiBB & Mac- The sioiplest way of disposing of both ac- 
V. ^ tionsy is to make up your minds as to the dama- 
ges, and then deduct L. 1666, the sum claimed 
in the counter-action. 

Lord Chief Commissioner. — The manner 
in which these cases have been treated is a 
great satisfaction to me, as it would have prov- 
ed difficult for me to go into all the intricacies 
of the evidence. The question is now a simple 
one, and it appeared so to me from the begin- 
ning, though in the course of the evidence it 
became perplexed by the details which were 
gone into. All as to the particular quantities 
and character of the yarn may be thrown out of 
view, I shall therefore go to the issues and apply 
my observations to them. 

There is no danger that fair justice will not 
be done from the circumstances of the deienders 
being English assignees. But this is a peculiar 
case, and in some points not yet fully before yoit. 
On the first issue, the single consideration is 
the fraud and misrepresentation. I hold this 
as applicable in two ways : 1^/, Whether it was 
tiie foundation of the contract ; and, 2d^ Whe- 
ther it was not a fence cast round the transac- 
tion, by which the pursuers were prevented 
from getting information. It is said there was 
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fraud and misrepresentatioa in both these re- ^'^^^? ^^^^^ 
spects, and you are to say whether it is proved. 

With respect to the loss, it does not arise 
from the failure to furnish the article, but from 
the large prices paid by the pursuers. 

To make out this case, there must not only 
be concealment and secret conduct on the part 
of the person accused, but the contract n^ust 
have been brought about by active and crafty 
means used by him to effect this concealment. 
I shall not go into the evidence in detail, as it is 
sufficient to point out the date of the commu- 
nications and the manner in which they were 
carried on. The first communication comes 
from Baghott ; it turns out that the whole was 
completely false. He engaged to deliver an 
English article, and he delivered a French one, 
and the defenders, who stand in his shoes, must 
stand or bXl by his conduct. 

It may be said that the most honourable mer- 
chants do not disclose where they get their 
goods ; but was this an innocent concealment, 
or a fraudulent misi^epresentation that it was a 
secret British manufacture, which he only could 
furnish. But for the fraud the price might 
have been ascertained by the pursuers. 

From the vouchers and the evidence, it ap- 
pears, that in some cases the profit was as high 
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GiBB & Mac- as 68 per cent, and you must judge whether 

this was done without fraud, or whether there 
was such art and management to bring about 
the contract; and such concealment and mis- 
representation of it being a French production 
as to vitiate the whole. If the price had been 
demanded for it as a French production, that 
would have been fair, but it is represented as 
British, and that the wool could only be im- 
ported by the defenders. 

The question is, whether there was not fraud 
in the conception of the contract, followed by 
divers frauds in the prosecution of it, so as to 
entitle the pursuer to damages ? If the fraud is 
made out, then acquiescence does not apply 
to the case, as the defenders come here to de- 
fend with unclean hands, and this plea can- 
not be set up unless there is some ouvert act 
so clear as to satisfy you that the pursuers con- 
tinued the dealing after they knew the facts. 
In proof of this, two sorts of evidence are relied 
on : — 1. Letters from the pursuers, which, I 
confess, appear to me natural. 2. Their order- 
ing two quantities of the yam. These you will 
consider. 

The damages are stated at I^ .5000, but you 
cannot give this sum, as the pursuers got goods 
which, at the prices they admit, reduces the 
sum to L. 2847 of additional price, which they 
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DONALD 

V. 

Wathen & Co. 



say they paid, but there is also damage claimed ^i^b & Mac- 
for the deficiency in weight and fineness of the 
yarn, and for the damage they have sustained 
by the fraud, the changes of their looms, &c. 

The second issue does not depend on fraud, 
but is for damage on account of non-perfor- 
mance of contract. If, however, you find for 
the pursuers, you may assess one sum of 
damages. 

Verdict for the pursuers — " Damages 
L. 2333, 3s« 4d. et e contra for defenders/' 

An application having been made for a rule 
to show cause why the verdict should not be 
set aside, and a new trial granted. 

Lord Chief Commissioner. — These cases J«iy i'> 1829. 
were considered together, and the evidence on 
the second issue became very intricate ; but in 
the end the pursuers only went on the first is- 
sue ; and I told the jury that they must first 
satisfy themselves of the fraud and continued 
deception, artifice, and contrivance to prevent 
the pursuers from discovering that the article 
was not a British manufacture. If they were 
satisfied of the fraud, then the damages were of 
three descriptions, 1 si^ The sum which he had 
got by fraud beyond what he paid. 2(f, Part 
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of the sum the pursuers had laid out in alter- 
ing their machinery, patterns, &;c. 3d, The 
abatement of price of goods returned to the 
pursuers. These were fairly considered by the 
jury, who found L. 4000, which was within 
the sum proved. In the other case, the coun- 
sel on both sides agreed to let a verdict be 
taken for the defenders, and to deduct the 
sum of L. 1666, the sum claimed by Sir Paul, 
from the sum of L. 4000 found by the jury. 
It appears that the jury followed a sound prin- 
ciple in considering the damages, and were 
within the sum proved in the accounts. It 
would, therefore, be unjust to grant the rule 
to show cause. 



Jeffrey, Cockburn, and Maitland, for the Pursuers. 
Hope, SoL'Gen,, Skene, and fVhigham, for the Defenders. 
(Agents, Ritchie and Miller^ s. s. c. Allan and Bruce, w. s.) 



PRESENT, 
LORD CHIEF COMMISSIONER. 



1829. 

^^^y}^ Cleland V. Mack. 

One shuiing da- Xhis was au actiou of damages bv a person 

mages for defa- ^ ^ o .f r 

mation. agaiust his wife's mother for defamation. 
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Defence.— -The expressions were not used ; 
but if they bad, they would have been justified 
by the previous attack made by the defender on 
the pursuer. 

ISSUE. 

" Whether on or about the 18th of Septem- 
^* ber 1827> at or near the house of Fruitfield, 
** near Airdrie, and in presence and hearing of 
^^ the wife of the pursuer, the defender did 
'' falsely and calumniously say, that the pur- 
*' suer was an adulterous scoundrel, or did 
'^ falsely and calumniously use or utter words 
** to that effect, to the injury and damage of 
•* the pursuer. 

** Whether, on or about the l^th October 
** 18279 at or near the said house, and in pre- 
" sence and hearing of John Weir, sheriff-ofB- 
" cer, Finlay Mcintosh, and John Whitelaw, 
" who were then acting as concurrents with 
** the said sheriff- officer, or in presence and 
" hearing of one or other of the said persons, 
** the defender did falsely and calumniously say, 
" that there was no wonder Mrs Cleland, 
" (meaning the. wife of the pursuer,) was un- 
^* well, or should go mad, being connected 
** with such a villain or rascal, (meaning the 
" pursuer,) or did falsely and calumniously use 
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Cleland, 

v. 

Mack. 



*^ or utter words to that effect, to the injury 
" and damage of the pursuer." 



Cuninghame opened for the pursuer, and 
stated the facts. 



Incompetent to ^ witness was desired to repeat a remark she 

ask a witness made to another person after hearing: the state- 

"what remark he r o 

made on hearing meut bv the defender, but this being: obiected 

a defamatory ex- - ' , , o «/ 

presdon. to, the questiou was given up, the Court at the 

same time intimating that it was not evidence. 



In an action for 
slander, incom- 
petent to prove a 
particular in- 
stance of vio- 
lence. 



Evidence having been given in chief that the 
pursuer was of a peaceable disposition, the wit- 
ness was asked, on cross-examination, whether 
he ever heard of the pursuer having wounded a 
man with a pair of snuffers ? 



Lord Chief Commissioner. — You may ask 
to general character, but are not entitled to bring 
forward particular facts. 



Sommerville v, 
Buchanan, Uth 
February 1801. 
Borth. L. of Lib. 
No. xiiL Inglis 
w. Young, 28th 
FeK 1801. 
Borth. L. of Lib. 
No. xiv. 



Jeffrey^ D. F. opened for the defender and 
said, — That the impression was against the pur- 
suer, as he had brought this action against his 
mother-in-law, though he was the aggressor. 
That the words being uttered in heat were not 
actionable. 
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The second issue is not actionable. It is a Clelakd 

V 

mere statement of opinion, and does not charge Mack. 
any act. ^^^ ^ ^^^^ 

Cockbum in reply. — The points are whether Bmi/L/of ub' 
the expressions were used, and whether there ^^' ""^ 
have been any observations or evidence to jus- 
tify or exculpate them ? Unless the witnesses 
are perjured, there is no doubt of the facts, and 
I will not argue the point that such provocation 
will take away the right to damages. 

Lord Chief Commissioner. — So far as we 
see this pursuer comes with a fair character, 
and though it must be the wish of all that no 
action should be brought between so near rela- 
tions, still we must deal with it as with any or- 
dinary case, and inquire whether the pursuer 
has made out one or both of the issues. It is 
not disputed that, if proved, the words in the 
first issue are actionable, and there is no attempt 
to prove the truth. There was no proof of 
what occurred before this meeting, and you 
must judge whether the provocation then given 
justified the words used. 

The second is not proved by two witnesses 
as laid, but there is matter for your consider- 
ation. 

If you find for the pursuer on the first, you 
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will find damages. If on the second still more ; 
but I trust you will deal with this part of the 
case with that moderation and propriety which 
ought in all cases to regulate juries. 

Verdict — For the pursuer on the first issue* 
damages Is. On the second for the defender. 

Cockbum and Cuninghame for the Pursuer. 

Jfffrey^ />. JF*. atid Borthwick for the Defender. 

(Agents, WiUiam Douglas^ w. s. William Wotherspoon^ s s. c.) 



1829. 
July 16 



FRESbNT 
LOBDS CHIEF COMMISSIONER AND CRIKOLETIE. 



Graham v. Loch. 



Damages by a l^His was an action by a tenant for the damage 
!^ll\Sro "" ^^"® ^^ ^^s ^^"» ^y * dam-dike, or cauld, erect- 

■prietor for injury ^^ ^^^gg ^ gtream. 
done by a aam- 
dike. 

Dkfence. — No damages can be given till 
the right to erect the dam is ascertained in a 
depending process. The damage was not cans* 
ed by the dam. 



ISSUE. 



^^ It being admitted that the pursuer was 
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" tenant of the farm of Whiteslade, the proper- 

" ty of Thomas Tweedie, from Whitsunday 

'< 1822 to Whitsunday 1828 ; and that part of 

** the said farm is bounded by Biggar Water 

" and Holmes Water, above their junction : — 

" Whether, during the year 1823, the de- 

" fender wrongfully erected a dam-dike or 

" cauld across Biggar Water, lower down than 

** where Biggar Water boundd the teid farm, 

" whereby, during the years 1828, 1824, 1825, 

" 1826, 1827, and 1828, or any of them, the 

^' said waters^ or either of them» did overflow 

*' a part of the said farm, to the loss, injury, 

" and damage of the pursuer ?" 




Russell opened for the pursuer, and stated 
the facts, and that the points to be made out 
were»— 'what the defender had done, — that it 
was productive of injury to the pursuer, — that 
it was done wrongfully without a title. 



An objection was taken to a witness looking 
at a note which he said he made up from me- 
mory the morning of the trial. 

Lord Chief Commissioner. — The witness 
can only refresh his memory by a note made at 
the time. 



A witness not al- 
lowed to look at 
a note made by 
him on the 
morning of the 
triaL 



Jeffrey, D. F. for the pursuer. — I submit 
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that he is entitled to look at a note made by 
himself, without suggestion, at a time when he 
would be more cool and collected than at pre- 
sent. 



Lord Chief Commissioner. — It is unne- 
cessary to argue this on the opposite side. If 
I am wrong in ruling it as I have done, it is 
proper it should be altered. The note to which 
a witness may refer ought to be made at a time 
when there is no influence on his mind. But 
if it is made at the distance of a month or a 
year, it is not made with that freshness which 
is necessary for correct recollection, nor with 
the certainty that it is fair and without bias. 
It is a matter of indifference, in the present in- 
stance, from the nature of the fact, but the 
witness must either speak from recollection or 
from a writing made at the time. 

Robertson opened for the defenders, and 
said. That no damage could be done by this 
dike. That the only damage proved was caus- 
ed by the overflow of Holmes Water before it 
joined Biggar Water. That there was no proof 
that the erection was wrongful. It was on the 
property of the defender, and did no damage. 

Jeffrey y D. F. in reply, — The two questions 
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are, whetherthe operations of the defender eaus- Graham 
ed greater floods, and whether these caused da- loch. 
mage to the pursuer? Raising the bottom, 
and narrowing the stream must have caused the 
floods to rise higher. If we have proved that 
the land was more and longer flooded, that is 
sufficient to establish some damage. 

Lord Chief Commissioner. — It appears 
from the admission and the evidence, that 
where this dike is built, the property on both 
sides of the river belongs to the defender ; he 
therefore had a right to build ; but this right is 
limited by the operation of law, which prevents a 
person from using his property to the injury of his 
neighbour ; and the question is, whether there- 
by damage was done to the pursuer ? In run-, 
ning water, the stream must be allowed to re- 
main the same in quantity and quality, and to 
run in the same time as it has always done, 
and a proprietor cannot erect a new work to 
the injury of his neighbour. The questions in 
this case are, whether this work has produced 
the effect on the stream, and whether this ef- 
fect produced damage to the farm ? 

You must apply your good sense to the 
facts proved, as to the state of the two streams, 
the situation of this farm, the nature of the ope- 
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Tailobs op ration (all which his Lordshm described) imd 
V. then say whether the damage was caused by 

' this operation ? If you think it was not, you 

will find for the defender. 

The damage in the schedule is not fully 
proved, which shows a grasping disposition on 
the part of the pursuer ; but some damage was 
done to the wheat and hay, and you must con- 
sider whether it was done by the regurgitation 
produced by this dam ; but the defender ought 
not to suffer from the inaccurate proof of the 
damage by the pursuer. 

Verdict — " For the defender." 



Jefireyf D, F, and Ruxiell for the Pursuer. 

Robertson and W, Bell for the Defender. 

(Agents, John Cullen, w. s. Dickson and Stewart^ w. s.) 



PRESENT, 
THE LOHD CHIEF COMMISSIONER. 



1829. Incorporation of Tailors of Aberdeen 

^^^l^L^ V. MuNRO and Grant. 

M^ri^^privu^ This was an action of declarator and damages, 
!^^rXn?anr" to have It fouud that the Members of an Incor- 

damages for in- 
fringing that 
right 
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poration had the exclusive right of exercising the 
trade within Burgh, and that the defenders 
were liable in damages for infringing the pri«- 
Yiieges of the corporation. 

Defence. — The defence insisted on was, 
that Munro was a King's freeman by having 
served in the army, and was entitled to assume 
an unfreeman as a partner, and employ jour- 
neymen. 

ISSUES. 

** It being admitted that the pursuers are the 
Deacon and Members of the Incorporation 
of Tailors in the city of Aberdeen : 
*' Whether, at several times, between the 
2d April 1824 and 2d April 1828, in vio- 
lation of the privileges granted to said Cor- 
poration, the defenders, or any of them, by 
themselves, or their workmen, wrongfully ex- 
ercised the trade of tailors within the said 
city, or liberties thereof, to the loss, injury, 
and damage of the pursuers ?" 



Tailorb of 
Aberdeen 

V, 
MUN&O, &C. 



it 
n 

it 



Neaves opened for the pursuer and stated. 
That the privilege of the incorporation being 
admitted, the fact the pursuers had to make 
out, was, that the defenders exercised the trade 
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Tailors or 
Aberdeen 

V. 
MUNRO, &C. 



within Aberdeen. Munro is not personally 
capable of carrying on the trade, and his part- 
ner is not a freeman. They are not therefore 
entitled to employ servants to make clothes for 
sale. The act was intended to enable a sol- 
dier, who supported himself by his own personal 
labour, to exercise his trade within any burgh, 
but he must be apt and fit, and not use his 
privilege merely as a cover to others. 



Lord Chief Commissiomer. — Was not 
this decided the other way, and if so, would it 
not be better to admit the fact, and take a bill 
of exceptions to my direction. 



Tailors of Glas. 
gow V. M^Kech- 
nie, March 1777. 
Mor. 2014, and 
Ap. Burgh R. 
No. 3 ; Ham- 
mermen of Glas- 
gow V. Dunlop, 
lath Feb. 1757. 
Mor. 1060 ; 
M^Ewan and 
Ferguson v. 
Davidson, 27th 
June 1816. 
Shoemakers of 
Pertli V. Martin, 
24th Feb. 1790. 
Mor. 2014 and 
2 Hailes* Dec. 
1079. 



Cockbum. — We do not admit the fact, and 
shall prove him expert. 

Skene. — The point which occurs in this case 
was never decided. 

Neaves. — The defender was unfit during 
the period of which we complain, though he 
may have made some attempts to qualify him- 
self during the dependence of this action. 

Though he were apt and able, and entitled to 
practise the art, it is a personal privilege, and 
he is not entitled to communicate it to another. 

An objection being taken to the production 
of an account paid to the defenders. 
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Loud Chief Commissioner.— You must Tailohs op 

Aberdeen 

prove it. V, 

MUNEO, &C» 

An extract of a sentence of the Dean of Evidence must 
Guild Court was afterwards tendered. the issue, not to 

^^ « . rr\% • • J j^ A 1 - • ^hc condescen- 

Cockbum. — 1 bis is not an extract, and is ir- dence or pieas ia 
relevant. It is merely a narrative by the clerk 
of what he thinks the substance of a judgment 
imposing a fine on the defender as not a free« 
man. 

Skene. — They aver that he is a burgess, and 
upon this ground a plea in law is stated ; and 
we produce this to disprove the averment. 

Lord Chief Commissioner. — We are not 
here trying the pleas in law, or averments in 
the condescendence, but the issue, whether they 
wrongfully exercised the trade ? and, though it 
is right to draw the attention of the Court to 
the averments and pleas, yet the evidence must 
be confined to the issue. It would be wild 
work were we to admit evidence to meet every 
averment or plea. When the issue is settled, 
it contains the question to be tried ; and it 
must be shown, that it is evidence on that 
question. What is tendered is clearly not evi- 
dence, — it is on another matter in a different 
Court. If the fact is material, it must be prov- 

VOL. V. F 
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Tailors of ed regularly, and not by an extract, whether 

Aberdeen 1 • 1 

V. regular or irregular. 

MUMRO^ &C. 

A witness was asked whether it was consist- 
ent with his knowledge that Munro was, or 
was not, apt and fit for the business of a tailor. 

Cockbum. — We hold this irrelevant. 

Lord Chief CoMMissiONER.^-Might not a 
special verdict or special case be the best way 
of disposing of this question. In England, 
when a case is taken, it is necessary to have 
leave to turn it into a special verdict if it is in- 
tended to carry it to a higher tribunal on a 
writ of error ; but this distinction does not 
hold here, and the advantage of a special 
case is, that the jury are not called on to 
find any thing, but it is made up by coun- 
sel of consent from the notes of the Judge. 
In either case the object is to state what will 
raise only a question of law. They must con- 
tain facts, from which no conclusion is to be 
drawn by the jury, but by the Court. This 
appears to me such a case, and I shall state 
my views of it, and counsel will be able to judge 
whether the case can be so disposed of. 

llie question is, whether, under the terms of 
the statute, ^< apt and fit," a person of the 
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description of Munro, who is proved to have his Tailors of 

/• ■% m ••1 111 1 Aberdeen 

freedom by service, is bound by law to be apt ». 

and fit. What it is to be apt and fit must be ^/^TlfL"' 
decided by the statute and the cases. The jury 
must find on this according to my direction, 
and I am not sure that there is any conclusion 
for the jury to draw, except according to the 
law that may be stated to them by the court. 
I might say according to the opinion of the wit- 
ness, that skill in the profession was necessary. 
But, if what I have proposed is adopted, then, 
instead of the jury finding this, they will mere- 
ly find for the pursuer, subject to the opinion 
of the court on a case to be made up. As to 
damages, I consider that matter of form. 

The counsel on both sides assented to the 
propriety of this mode of settling the case. 

Verdict — ** For the pursuers, subject to the 
«* opinion of the Court of Session on a special 
" case." 

Skene and Neaves, for Uie Pursuers. 
Cockbum and Moir^ fbr the Defenders. 

(Agents, Carnegy and Shepherdy w. s. and JEncat Macbean^ w. s.) 
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M1LE8 
F1NLAY8ON4&C. 



PRESENT, 



THE LOBD CHIEF COMMISSIONEH. 



1829. 
July 17- 



Damages for as- 
nult and forci- 
bly taming the 
pursuer out of 
his school and 
bouse. 



Miles v. Finlayson, &c. 

This was an action of damages by the teacher 
at a manufacturing establishment against the 
manager of that establishment and others, for 
assault and forcibly turning him out of the 
school, and house. 



DEFENCE.-^The conduct of the pursuer 
warranted the means used for his removal. 






it 
tt 



ISSUES. 

*' It being admitted that the pursuer was the 
teacher of a school at the Ballindalloch Cot- 
ton- Works in the month of September 1828 : 
" Whether, on or about the 10th day of Sep- 
tember 1828, the defenders, or any of themj 
did violently assault the pursuer, or cause 
him to be assaulted, or tlid wrongfully enter 
the said school-house^ or did wrongfully cause 
the pursuer to be taken by violence from the 
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it 

U 
tt 
€€ 

« 

4€ 



said school-house, to the loss, injury, and da-^ 
mage of the pursuer ? 

" Whether, on or about the said 10th day of 
September 1828, the defenders, or one or 
other of them, did wrongfully take possession 
of, or cause to be taken possession of, and 
wrongfully detain, or cause to be detained, 
certain articles, the property of the pursuer, 
or which were in the custody of the pursuer, 
to the loss, injury, and damage of the pur- 
suer ?'* 



Miles 
v. 

FlNLAYSON^ &c. 



Russell^ in opening the case for the pursuer, 
said. That the assault was the leading point* 
That, even if there had been a right to dismiss 
him, it was done precipitately, and nothing can 
justify the assault. 

An objection was taken to the pursuer lead* 
ing any evidence as to the nature or duration 
of his engagement, the issues being for assault 
and detaining property. 

J^ejfj D.F. for the pursuer. — This ob- 
jection is premature. We cannot get a verdict 
on the length of the term of engagement, but 
are entitled to prove it to meet their statement, 
that the engagement was a precarious one, and 
to show that the pursuer had reasonable ground 
to think it permanent. 



In an action for 
assault and for- 
cibly turning the 
pursuer out of 
his school and 
house, compe- 
tent to prove the 
terms on which 
he entered, 
tliough not com- 
petent on the as- 
sault. 
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Miles LoRD ChIEF CoMMISSIONl^R. — I am of Opi- 

FiNLAY80N,&c. moii that the objection is too narrow, but that, 

on the other side, the statement is too broad. 
The way to view this is to look at the issue, 
and consider what is the defence stated in the 
pleadings. The first issue contains two points 
—the assault and wrongful entry of the school. 
As to the assault, no justification is pleaded, 
and, therefore, the defender must rest on a 
proof of the res gestce in diminution of da- 
mages. But, on the second point, it is mate- 
rial to prove the situation in which the pursuer 
stood, and the conditions on which he entered 
the school. On the second branch of the first 
issue you are entitled to prove the manner in 
which he entered, and the right he had to be 
there ; but this is not to be carried farther, or 
applied to the assault. 

When certain certificates by the leading de- 
fender approving of the manner in whicli the 
pursuer taught his school were produced. 

Lord Chief Commissioner.^— His situa* 
tion and character are important on an issue for 
assault and turning the pursuer out of school ; 
but it is difficult for the Court to regulate this 
sort of evidence, and it must trust to the dis- 
cretion of counsel. 
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When a question was afterwards put as to Miles 

the opinion a witness entertained of the charac- Finlayson, &c. 
ter of the pursuer, his Lordship said he was "^^^^ 

afraid the questions were becoming irregular. 

« 

Cockbum opened for the defenders, and where there are 
said, — We are entitled to the protection of the the Jury may 
Court, as the pursuer has employed the usual them that he 
trick of calling as defenders all those who ™eti^e^or tibll' 
could have been witnesses. It is also impos- °*^"^ 
sible for us to prove the property of the pur- 
suer, which was put into boxes in the house, 
except by the persons who put it in. On the 
showing of the pursuer we are entitled to have 
some of the defenders liberated. 

Lord Chief Commissioner. — You are en- 
titled to address the jury, and it is they alone 
who can protect you, and not the Court. By 
the evidence, the defenders have all been ush- 
ered into the house. If a clear case had been 
made out, and some of them had not entered 
it, I would have said plainly that they ought 
to be liberated ; but the case is very different 
here, and, so far as we have yet heard, is made 
out against three of the defenders, and even 
the others are proved to have gone a certain 
length, and to have taken the lock from the 
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Milks ^Joor. Three of them must stand defenders till 

V, 

PiNLAYsoN,&c. the last. A fourth was more active than the 

others; but they all went within the outer 
door, and it is not proved which of them acted 
in the room. In these circumstances, I shall 
put it to the jury to say whether they were all 
parties to the assault, or whether some of them 
are so clear that a verdict may be returned for 
them ? It is a great hardship when all are in- 
cluded who can be witnesses ; but in this case 
there was an original presumption against the 
whole. 

The jury would not acquit any of them at 
this stage of the case. 

Cockbunij (to the Jury.) — The pursuer act- 
ed in such a manner as was inconsistent with 
good discipline, and would have justified his 
immediate dismissal, but he got warning. A 
servant is bound to remove when ordered, but 
has his redress if injured. The pursuer pre- 
pared to resist the lawful orders of the proprie- 
tors, and the manager used no more force than 
was necessary to carry these orders into efifect. 
By making all who were present defenders, he 
has deprived us of the means of proving that 
he was the party guilty of assault. 

On the other part of the case, the pursuer 
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vras frequently invited to tske his things, but Miles 
preferred an action. Finlat8ov,&c 

Jtffi^ey in repl^.* — It is said we called as de- 
fenders all who were present, but we only cal- 
led those who were parties to an illegal act. 
There are direct acts proved against them all, 
with one exception, and he aided by his pre- 
sence. The question is, whether the pursuer 
was cruelly and wantonly assaulted, and exclud- 
ed from a situation where he had a legal right 
to be ? and there is an end of all law and decency 
if such acts are tolerated. 

Lord Chief Commissioner. — It is neces- 
sary to approach this case with cool and deli- 
berate minds, and free from prejudice on either 
side. The case is entirely with you, but from 
the manner in which it has been treated at the 
Bar, it becomes more necessary for me to make 
some observations. All being called who were 
present is hard on the defenders ; but though 
it would have been desirable to have had the 
evidence of an eye-witness, still no blame at- 
taches to the pursuer, as there is a prima fa^ 
cice case against them all. 

The assault rests entirely on presumptive evi- 
dence, as the only direct evidence is of their 
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Miles bringing him down and out of the liouae, which 
FnfLAYsoK.&c. no doubt would be an assault ; but then it com* 

menced in the school i and an assault may be 
justified by saying the pursuer assaulted first, 
or gave provocation, and his conduct may have 
been such that he ought to go without damages. 
You will, in weighing the presumptions, consi- 
der the state of mind in which each party was 
previous to their meeting in the school, — the 
causes of irritation on both sides which have 
been proved — the intention with which the de- 
fenders came, — and the threats of resistance by 
the pursuer. 

In this state the defenders enter the school- 
house, and though I do not say the' house was 
given over to the pursuer, so that they had not 
a right to enter, still they ought to have done 
so with as little violence as possible. The drag- 
ging the pursuer from the school impresses the 
mind with the belief that there had been violence 
before, and a certain degree of violence by the 
pursuer might have taken away his right to da- 
mages ; but his having first assaulted cannot be 
stated as a defence^ as it is not on record. 

On the second part of this issue — ^the enter- 
ing the school — I cannot tell you that this is in 
the situation of a dwelling-house which is a 
man's castle. This was not a parish school, but 
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a placegivenfortbeperformanceof acertain duty. Miles 
I cannot say that it was so given as to exclude the Finlayson, &c. 
giver ; on the contrary, they are entitled to see the 
school, and, if excluded by bolts and locks, they 
are entitled to enter by forcing them open. On 
this part, therefore, I cannot say that they 
wrongfully entered, and that you ought to find 
for the pursuer ; but, on the other hand, I 
cannot think that such a person is to be put on 
a footing with day-labourers, or even a clerk, 
unless the terms of the agreement are very clear 
indeed. The true course in such a situation is 
to apply to the law, but here a different course 
was pursued. If the case depended on the 
defenders entering the school, I should think 
the pursuer wrong ; but in my opinion there is 
enough to warrant a verdict on the latter part 
of the issue, and you will consider the facts 
proved as they bear upon the question of the ori- 
ginal assault. 

On the second issue, I think there is no rea- 
son to doubt that the articles were in the school, 
but the pursuer got warning to remove them, 
and after they were taken he got notice where 
they were. He was, however, contumacious, 
and would neither remove them before, nor 
take possession of them after. If, however, 
you think it proved that they were taken from 



White. 
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Gbaham's him, you will find for the pursuer j and, on the 
V. whole case, you will give such moderate dama- 

ges as you think an indemnity for what he suf- 
fered. 

Verdict — "For the pursuer, damages L.200.** 

Jeffrey, D. F* and Russell, for the Pursuer. 

Cockbum and Ivory, for the Defender. 

(Agents, John Culkn, w. 8. and Gibton^Craigt ^ Wardlaw^ w. s.) 
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Graham's Trustees, &c. v. White. 



Finding for the This was an actiou by the defender, White, 

issue' whetiberf at ^or payment of the sums contained in two bonds, 

Sn^^weras. or for repayment, with interest, of the sums 

hf kl^thaT' &^^^ ^1 f^™ ^^^ *®®® bonds. 

they were grant- 
ed for money 

lostatphiy. Defence. — The bonds were granted for 

money lost at play. 

issue. 

" It being admitted that the pursuer, Charles 
" Ferrier, is trustee oti the sequestrated estate 
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*' of John White, late merchaiit in Edinburgh, Graham's 
^' and that the defenders, James Brown and v. ' 

" Edward McMillan, are trustees on the estate ^""«- 
** of the defender, William Cunninghame Cun- 
ninghame Graham of Crartmore, Esquire : 

It being also admitted that, on the 2lst 
day of May 1810, the late Sir John Lowther 
Johnstone, Baronet, granted to the said Wii- 
^ liam Cunninghame Cunninghame Graham 
two bonds in the English form, the one for 
the sum of L.4000 Sterling, voidable on 
payment of the sum of L. 2000 on the 21st 
day of May 1813 ; the other also for the sum 
of L.4000 Sterling, voidable on payment, of 
the sum of L. 2000 Sterling on the 21st of 
May 1814 : 

^* It being also admitted that, on the 22d 
day of January 1811, the said John White 
obtained right, by an assignation, to the bond 
^' first mentioned ; and, on the 1st day of May 
** 1811, obtained right, by an assignation, to 
'* the said last mentioned bond : 

** It being also admitted that, by an interlo- 
<< cutor in this action, dated 6th July 1819f 
** the trustees of the said Sir John Lowther 
Johnstone were assoilzied, on the ground 
that the said bonds had been granted by the 
'* said Sir John Lowther Johnstone for. money 
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Oraham's 

Tbustees, &c. 

If, 

White. 



« 
« 



lost to the said William Cunninghame Cun- 
ninghame Graham at play, contrary to the 
statute 9th Anne, and that, in a process of 
reduction at the instance of Sir John Lowther 
Johnstone's trustees, against the said John 
White, the said bonds were found to be void 
and null. 

'' Whether, at the time the said bonds, or 
either of them, were assigned as aforesaid; the 
said John White knew that the said bonds, 
or either of them, were granted by the said 
Sir John Lowther Johnstone to the said Wil- 
liam Cunninghame Cunninghame Graham 
for money lost at play as aforesaid V* 



Cockbum opened for the pursuer, and said. 
The late Sir J. Johnstone lost money to Mr 
Graham at play. An action was brought against 
Sir John's trustees, in which their defence was 
sustained, and the bonds found to be null. 
White now claims the money from the trustees 
of Mr Graham ; to which their answer is, you 
knew these bonds were for game debts, and if 
you interfere with gamblers, you buy such bonds 
with all their risks. White's knowledge is the 
question here, and though we may not be able 
directly to prove it, we say from the circumstan* 
ces he must have known, as he was involved in 
these transactions to the extent of L. 23,000. 
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An objection was stated to a witness reading Graham's 

a letter which had not been produced. v. * 

Lord Chief Commissioner. — The course in ^^]^ 

such a case is perfectly understood. If a wit- ^ witows may 

*- ^ refresh his me- 

ness is called to speak to facts, and can refresh ^^vf by reading 

,1 , , » ^e*t«' written 

his memory by a letter or note made at the by Mm, though 
time, he may speak to the facts by reference to before the trial. 
the letter or note. 

Hope J SoL'Gen. opened for the defender. — ^^^^ evidence. 

The case of the pursuers has completely broken rol,^on?S*iie- 

down, and they have preferred resting their ^7^^"' 

case on suspicion or indirect evidence, to calling -^"'7 "> ^°^^"s 

* ** that a person 

those who knew the facts. i^oew that bonds 

were granted for 
money lost at 

Lord Chief. Commissioner. — In cases of ^*^' 
this sort clear legal evidence is necessary com- 
ing home to the transaction, but here we have 
only letters and witnesses mentioning the sub- 
ject indirectly, and stating generally the condi- 
tion and habits of these parties. This is not 
evidence which can warrant a Court in direct- 
ing, or a jury in finding, that this was known 
to the defender. Suspicion is not a ground on 
* which you can find. 

The jury having stated that they did not 
think it proved, but that they were satisfied 



96 



CASES TRIED IN 



July 18, 



6raham'8 
Trusteev, &c. 

V. 

White. 



that White could not have been ignorant of the 
nature of the transaction, 

Jeffrey ^ D. F. — If this is not a case to go to 
the jury» we wish the ground why it is with- 
drawn from them to be embodied in a proposi- 
tion of law. They state that they are satisfied 
of it, and whether the evidence is direct or in- 
direct is of no consequence. 



Lord Chief Commissioner. — As they are 
of opinion that it is not proved, they cannot 
find for the pursuer. If they found a verdict 
on their impression, when they think it not 
proved, it would be set aside, as contrary to law. 
But I shall state my views to the jury. The is- 
sue is, whether White knew that the bonds were 
granted for money lost at play ? and to entitle 
you to find that he did, you must be satisfied 
by legal evidence, laid before you, that he knew 
it at the time of the assignation. The docu- 
ments show the familiarity of intercourse be- 
tween Mr Graham and the defender, and in 
one letter allusion is made to bonds \ but there 
is nothing in the letters showing that he knew 
that the bonds were granted in a gambling 
transaction. To aid this, witnesses were called 
who knew nothing of this particular transaction, 
but who state generally that it was notorious 
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that the parties gwibM* and thi^ jbonds w^re 
granted in cozusequeoG^ of re£9r$I|c^ tp arlntrap 
tion. But no knoyiled^e of that is brought 
home to the defender at the time of the tran- 
saction. There is 9bo eyideape of the intimacy 
of Graham and the defender, and of the money 
being advanced for the payment of his debts, 
but there is no evidence that these were gam- 
bling debts. 

The question for you to consider is, whether 
the pursuer has proved his case, and, if not, 
then the regular course is to find for the de- 
fender ? If this is wrong, a motion may be 
made for a New Trial, and then ^1 the Judges 
will have an opportunity of considering the 
watter with m(^^ deliberation. It would be 
extremdy 4angi^oi^s if a jury were to decide 
on their belief of the facts^ if that beliief js not 
supported by evidence. If this direction con- 
tains a proposition pf law^ which I think it does 
UGtf tM 9^y ^ay h^ve his vf^i^^h «in4 I haye 
£pil,lowed th^ icourse^ os tibie Solicitor-^General 
said be 4i4 not iotteod to lead evjdenqe. 



6AA|IA9f'0 

Trustees, &c* 




Jeffrej/.—The direction I understand to be, 
tk»t if there is vto leg^l &videm^e ,af a fa^ot, it is 
dangerous to go on belief or suspicion impres- 
sed on their minds by circumstantial evidence. 
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Lord Chief Commissioner. — I think they 
are not entitled to find a fact, when they state 
that they think it not proved. 



Verdict — For the defender. 

Jeffrey, D. F., Cockbum, and Spiers, for the Pursuer. 
Hope, Sol.'Gen. and Forsyth, for the Defender. 
(Agents, Waiter Cook^ w. a. and Lockart and Swehj w. s.) 



PRESENT, 
LORDS CHIEF COMMISSIONER, AND MACKENZIE. 
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Cadzow V. Wtlson. 



Finding that the ' HIS was an action to recover the balance of 

debud^to'the '^' *^^ P^^^® ^^ Certain property sold by the pur- 
puTsucT in a cer- g^gJ. ^^ |.jjg defender. 

tain sum as the 
balance of the 
price of a pro- 
perty. Defence. — The pursuer failed to put the 

defender in possession of seven acres of the pro- 
perty sold, containing a lime-quarry, and has 
not given, and cannot give, a sufficient title. 

ISSUES. * 



The want of a 
stamp, though 
not insisted in 
by the party, 
renders a docu- 
uient inadmissi- 
ble. 



" Whether, in the year 1809, the pursuer 

* This case was originally set down for trial on the 18th 
July 1829, and opened by the counsel for the pursuers, but 
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'' sold for the sum of L. 980 Sterling, and put 
*^ the defender in possession of, certain houses 



Cadzow 

V. 

Wilson. 



the missive not being stamped, the Court held that the case 
could not proceed, as they were hound to protect the revenue 
when the subject was brought to their knowledge, even though 
the party did not insist in the objection. The parties consent- 
ed to the jury being dischai^ed, and agreed, on the suggestion 
of the Court, that the expenses should abide the event of the 
suit. 
When the defender moved for expences, 
Murray objects. — This was the fault of both parties. 
Cockbum and Aytoun, — The Court ordered the jury not to 
return a verdict ; and in a similar case at Glasgow, where a 
party got a verdict, the Court refused costs, as the objection of 
the want of a stamp was held a surprise. 

Lord Chief Commissioner. — The question at present is. 
Whether this shall go to the auditor on a general order for ex- 
pences ? and I shall consider it first on principle, and then on 
the cases. It was no fault of the party claiming, that the jury 
did not give a verdict ; and it is not a sufficient excuse for the 
pursuer, that this case passed through the ordeal of the Court 
of Session, and the clerks and Court here, without the objec- 
tion being discovered. When it is produced, the Court must 
take the objection ; and I cannot say it is hard on the pursuer, 
as the defender must have had a verdict. If I had had the 
power to nonsuit, (which must at some time be given to the 
Court,) I would have nonsuited the pursuer ; but not having 
this power, I suggested withdrawing a juror ; but this must be 
considered as a nonsuit. 

2. On the cases Tidd is quite right, as the new trial was 
given by agreement ; but in the general case, the rule would be 
different. This case ought to be regulated by the principle of 
nonsuit, and the justice of the case ; and on these principles 
the defender ought to get the costs of that day, allowing the 



Nov. 24, 1829. 



Park's Pr. K. B. 
and C. PI. 161. 
Tidd Pr. 936. 
HuIIock*8 L. of 
Costs, 396. 
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Caozow « in Kilnoadzow, and lands i& the neighbour- 
WiLAON. '* bood thereof, in terms of the missive letters, 

No. 6 of process ? 

<' Whether the defender is indebted and rest- 
ing owing to the pursuer in the sum of 
'^ L. 600, or any part thereof, with interest 
^< thereon from the 17th day of June 1809, as 
** the balance of the price of the said houses 
" and lands ?" 

Ajftoun opened for the pursuer and said, — 
The pursuer sold thirty acres of ground to the 
defender, and it was agreed that if he succeeded 
in reducing a perpetual lease of seven acres 
more and a quarry, that they also should be 
conveyed* He did not succeed in the reduc- 
tion, and on that ground the defender refuses 
to pay L. 600 out of L. 900, though the pur- 
suer knew the circumstances and got possession 
Ersk. B. 2, T. 6. of the Quarry, the tenant not having taken 

§25. 

Other coats to remain to the end of the case. If a verdict had 
been given for the defender^ the pursuer might have got a new 
trials but it would have been on payment of costs. 

LoBD Mack£nzie.— -I am of the same opimcm. 

The Court afterwards held that half the expense of stamping 
the document ought to be deducted from the sum claimed by 
the defender. 
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possession of it. He has homologated the Cadzow 
transaction by pulling down houses. Wilsok. 

When the second witness was called, a father, after 

J. A. Mwrrai/j for the defender. — The daughter, load- 
daughter of the witness was married to the pur<- ^esT^^r her^husl 
suer, and the relation having once been consti^ Humphrey v. 
tuted, the objection is good- Y%T\f^^ i 

CbcAr^um. --^-This is a necessary witness, and 5^',^f®' ^' ^^ 
the relation was dissolved ten years before the 
date of the deed. The case relied on is a soli- 
tary decision, and there is no principle support- 
ing it, besides it was not a direct decision on 
this point. 

Lord Chief Commissioner. — We have had 
an agent admitted after he ceased to be agent, 
and my disposition was to dispense with the ob- 
jection founded on relationship, but I am tied 
up by the law of Scotland, and by this decision, 
which affirms the interlocutor of the Court of 
Session, which specially finds the witness inad^r 
missible. 

Another witness having stated that, at a Evidence of 

meeting of the parties, Cadzow offered to take Tuer said atT 

back the land. The Lord Chief Commissioner J!lrtie8,^nadmV 

said this was not the way to prove a compromise. ^om^prom[°J!'' * 
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Capzow 

V. 

Wilson. 



J. A. Murray opened for the defender. — 
The pursuer says that he has fulfilled the bar- 
gain, or that, if he has not given full imple- 
ment, the defender knew the deficiency. He 
admits he must give a feudal title to the seven 
acres, and this will turn out to be a question as 
to their value. If it had been intended to ex- 
cept them from the bargain, it must have been 
done expressly. They are not entitled to com- 
pound interest. 

Lord Chief Commissioner. — If you consent 
to a verdict, the jury may find a sum with in- 
terest, leaving it for discussion what the rate 
should be ; but unless you admit that a certain 
sum is due, there is no ground for the arrange- 
ment. 



Circumstances 
in which a 
bill of advoca- 
tion containing 
an interlorutor 
of a Sheriff, was 
recdved as evi- 
dence of the 
terms of that in- 
terlocutor. 



To prove an interlocutor of the Sheriff in a 
question for removing the tenant of the seven 
acres, the pursuer proposed to produce a bill of 
advocation in which it was quoted. 

Cockbum objects, — This is not the best evi- 
dence. The original interlocutor must be pro- 
duced. 

J. A. Murray. — We give in the proceedings 
in the Court of Session, which contain their 
statement of the interlocutor, and any state- 
ment by them is evidence against them. 
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Lord Chief Commissioner. — The question 
here is. How far the evidence tendered is admis- 
sible ; and though I agree that the best evidence 
must be given, yet there may be solemn acts of 
a party which may render this unnecessary. 
If the advocation had stood alone, the originial 
proceedings must have been produced, but 
there is an act of the pursuer admitting the in- 
terlocutor. The proceedings, as now offered, 
ought to be admitted, and the interlocutor being 
correct, may be held as proved ; the pursuer, 
by his judicial acts, having rendered it un- 
necessary to look for higher evidence ; but 
we do not, by admitting the proceedings, hold 
that you are entitled to read every part of them. 



Cadzow 

V. 

Wilson. 



Lord Mackenzie. — I agree, especially as 
the object is to show the proceedings in the 
Court of Session. 



A plan not having been produced eight days 
before the trial, was rejected, and also a witness, 
who was married to a niece of the defender. 

Cockburn, in reply, said. This is a selfish, 
paltry, and improper case, in which the defen- 
der keeps possession both of the property and 
the price. We do not know whether the de- 
fender holds the previous right to the seven 



A plan raust be 
produced eight 
days before the 
trial. The hus- 
band of the pur- 
8uer*s niece re- 
jected as a wit- 
ness. 
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Cadzow acres good or bad> but if he holds it a lease^ the 
Wilson. answer is^ he knew it at the time of the pur- 

dhasei — if an alienation^ then he did not pur- 
chase these aeres. The lime-quaity is the only 
valuable pait of the seven acres> and thdt is in 
the possession of the defetider^ who drained his 
other quarries through it. We have offered, 
and now offer, L. 50 of deduction, but hold that 
we are entitled to compound interest on the 
balance due4 

Lord Chief CoMMi8siON£R.---The burden 
of proving the first issue is on the pursuer ; 
. and this leads to the Consideration of what is 
sold. By the missives the pursuer sells all his 
lands and houses, and he puts the defender in 
possession of thirty aci*es in diffisrent places, 
who pays L. 380. A question Arises as to whe- 
ther other seven acres and a lime quarry were 
sold. 

The sale is made out by the evidence^ and 
the defender was put in feudal possession. If 
he was also to be put iti actual possession, then 
you must fix the value. If you think it ought 
to be more than the L. 50 offered, perhaps you 
may he disposed to take L. 75 as the average 
between that and twenty-five years' purchase of 
L. 4, which was stated as an estimated r^nt. 
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As to the quarry, if the defender used it for Cadzow 
draining his other lime-rock, then there can be Wilsov. 
no deduction for the want of it. 

The proof of the second issue rests on the 
defender ; and the question is. Whether he is 
to retain the L. 600, or any part of it, on ac- 
count of the non-delivery of the seven acres 
and the lime-rock ? With regard to the lime- 
rock, there is no distinct evidence whether it 
was under lease at the time of the sale or not ; 
but the defender has not brought evidence to 
meet what was proved as to the draining the 
other quarries through this. In these circum- 
stances, you may safely hold that it was part of 
the transaction, and that he has got possession, 
and that no deduction should be made for it. 
The evidence is so vague, that it is impossible 
to get at any thing very satisfactory to the 
mind ; but, on the whole, I think you may find 
for the pursuer on the first issue^ and also on 
the second, subject to such deduction as you 
think the value of the seven acres, unless you 
think the defender at the time knew the si« 
tuation in which they were. 

As to interest, we are both of opinion that 
compound interest ought not to be given ; and 
that it would have required a direction by the 
Court of Session, which would have been trans- 
ferred to the issue to entitle you to give it. 
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Verdict — ^* For the pursuer, and that the 
** defender is indebted to the pursuer in the 
" sum of L. 540, with interest from 17th June 
« 1809." 

Cockbum, Rutherford, and Ayioun, for the Pursuer. 

«/. A» Murray, Jameson, and D. Dickson, for the Defender. 

(Agents, A^kmm and Greig^ w. 8. and James Lantfy w. 8. ; 
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PUSSENT, 
LORDS CHIEF COMMISSIOKEn, PITMILLY, AND MACKENZIE. 



M*D0UGALL V. WiGHTON. 



Finding as to Xhis was a reductiou of a bond of caution by 

the manner in ^ , i i 

which a hond of one 01 three cautioners, on the ground, that the 

caution was sub- . . •■• 5 -■ • . i 

scribed. mstrumcntary witnesses did not see the principal 

party, or the other two cautioners sign,^ nor 
did they hear them acknowledge their subscrip- 
tion. 



Defence. — The pursuer homologated the 
bond, and promised payment. The principal 
party delivered it as a true document ; and the 
pursuer does not deny his own signature. 



issue. 



c< 



It being admitted, that James Cameron, 
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" banker in Dunkeld, was elected trustee on m'Dougall 
^* the sequestrated estates of Martinsons and Wighton. 
** Sommerville, and that he offered, jas his 
** cautioners, James Stevenson and John Dufi^ 
<* merchants in Dunkeld, and the pursuer, the 
<< late Hugh M'Dougall. 

*^ It being also admitted, that the bond of 
^* caution, No. 1-3 of process, bears to be sub- 
** scribed by the said James Stevenson, John 
** Duff, and the late pursuer, Hugh M'Dou- 
"gall. 

** Whether the said bond is not the deed of 
'* the late pursuer, Hugh M'Dougall ?" 

Forsyth opened for the pursuer. — The 
ground of reduction is not that the signature 
is not genuine, but that the party was misled 
by one for whom the defender is answerable. 
The deed was laid before the pursuer by the 
agent of the defender as a true deed subscribed 
by three parties ; but it turns out that one of 
the subscriptions is forged, and the other two 
were not regularly attested. The Court of 
Session were of opinion, that, if this was the 
fact, then 1 was entitled to succeed. 

Lord Chief Commissioner. — The Court 
are clear, that, to render a deed probative, the 
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Circumstances in 
which a party 
was entitled to 
proTe a fact not 
directly stated in 
the record* 



subiscription must be seen by the witnesses, or 
the party must acknowledge it to them. It 
appears to me that this case results in a pure 
question of law, how far the other parties, not 
having signed, or their subscriptions not being 
r^ularly attested, relieves the pursuer from his 
obligation. Would it not be better to have it 
tried on a special case ? 

The facts being disputed by the defender, 
the case proceeded. 

The clerk of the agent having stated that 
he took the bond to the pursuer to be signed, 

Cockburn for the defender. — If they mean 
to prove mistake, this is surprise, as there is 
nothing of this on record. The plea there is, 
that the pursuer was misled. 

Hope, Sol-Gen. — This is no part of my 
case, but I am entitled to prove the res gestm 
to meet their defence. There is no surprise. 

Cockburn. — The objection is important and 
well founded. The case is brought and was 
opened to the jury as one where the party was 
misled, not mistaken. 

Lord Chief Commissioner. — ^Inthiscasethe 
issue 18 a general one, and in all general issues 
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surprise is a good ground for rejecting evidence, M'Doug ali 
as the oskly defect of a general issue is, that the Wighton. 
party may be entrapped by surprise. From 
the course here taken, and from the manner in 
which the objection is brought forward, there 
is enough to show that there is no surprise ; on 
the contrary, it is clear that it has been matter 
of previous consideration that the cause would 
take this course. The issue is sufficient to 
admit it, and the quertion is, whether there is a 
substantial objection to the evidence? The 
intention here is to get at the question of law, 
and the evidence is to be laid before the jury 
to get the facts necessary for that question. If 
the facts are to be stated in a special case, then 
the first thing would be the bond and the 
testing clause, and it is necessary to have all 
the facts clearly proved whether they are to be 
in a case or in a general finding on the direc- 
tion of the Judge. 

This evidence is by anticipation, and, as the 
pursuer undertakes the proof in this form, it 
would be improper to impede him in doing so. 
If we exclude this, how might the case stand ? 
There may be evidence of the signature of the 
deed, the trudi of the subscription, and that 
the witnesses saw it subscribed, and if this is 
excluded, you leave out a part of such impor- 
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tance as to render all the rest abortive* The 
evidence goes purely to the situation in which 
Mr Duncan, the agent, stood, and to prove 
that he was agent not of the party who signed 
the bond. It is admitted not on the ground 
of fraud or misleading, but that the pursuer is 
entitled to prove the character in which the 
agent acted in reference to this bond. 



But not allowed 
to prove matter 
not there stated. 



Lord Pitmilly. — I was not aware that this 
case was to be tried to-day, or I would have 
looked more into it ; but this point of the 
agency was one on which in the Court of 
Session we wished for information. If there 
is surprise we must yield to it ; but we must 
be very strict as to records if we hold this 
evidence excluded. The question appears to 
me sufficiently raised by the third plea, and I 
have no notion of thus narrowing the point. 

An objection was afterwards taken to the 
question, whether any communication was made 
by the witness to the agent relative to the sub- 
scriptions of the other witnesses ? 

. Lord Chief Commissioner. — If the answer 
tends to prove misleading, I am clear that it is 
not within the object of inquiry. 

It is clear that the whole of this leads to a 
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pure question of law, on which the jury must 
take the direction of the Judge, or find a special 
verdict, or find in terms of a case to be drawn 
up. They are not to consider any thing as to 
deception. 

The jury have only to find formally, as there 
is no fact on which they can find generally for 
the pursuer. The questions for them are. Whe- 
ther the deed was regularly executed? Whether 
Stevenson wrote his name ? and Whether Mr 
Duncan was agent for the trustee and creditors, 
(which was afterwards admitted ?) The only 
points on which there is any contrariety of evi- 
dence is the regularity and genuineness of the 
signatures. It is for the Court to say, whether 
there is an immunity to the pursuer from lia- 
bility, on account of what is proved as to the 
signatures of the others. 



M^DOUGALL 

■V. 

WiGHTON. 



At the close of the evidence for the pursuer, 
it was stated that engravers were cited for each 
party, but that they had consented not to call 
them on either side, which was approved of by 
the Court. 



By consent of 
parties, engraTcn 
not called as wit- 
nesses on either 
side. 



Cockbum opened for the defender. — The 
two facts to be tried are, whether Stevenson's 
name is forged, and whether, if genuine, it 
is regularly attested ? 
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M'PouGALL On the first point, one witness for the pur- 
WioHTOM. suer believed it to be his ; sad we shall call 
"""'^'^'^^ others who will swesr that it is his. On the 

second point, you must take direction from the 
Court as to the forms necessary, and the gromids 
on which a deed may be cut down. The act 
1681 contains the whole law on. die solgect, 
and by it the witnesses must see the nibscrip- 
tion, or hear it acknowledged. There is no 
case in which a deed has been cut down on the 
oath of the instrumentary witness alone, as this 
would make the most regular deed depend on 
the oath of a person coming to swear agaimt 
^*^26th june^' ^^ attestation. Law presumes in favour of a 

1823. 2 8h. and reimlar deed, and each fact requires two wit- 
Dun. 432. ^ r^ r^ 1 

B. of Kife*8 Tr. nesscs. The Court ou&^bt not to allow this 

V. E.ofFife, 3 - , ^ , - , 

Mur. Rep. 004. part of the case to go to you, as there is only 

Smith V. Bank of . . ci. i -r^ m 

sooUand, 26th One wituess a^ to Stevenson, and one as to Du^ 
^^^ and these witnesses in suspicious circumstances. 

Lord Chhsf Commissioner.^— -Lord £ldon 
has in many cases laid it down that he would 
not rely on the testimony of a person who comes 
to disaffirm his act, and so solemn an act* 

Hope^ SoL-^Gen. in reply. — I do not meau 
to trouble the Court with any law as to the exe- 
cution of deeds ; but on the case of Condie I 

3 
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would oliiserve, that the opinion given is merely M'Dodgall 
that the evidence of the witness, in the circum- Wiohton. 
stances of the case^ is not sufficient, and clearly 
in that case it was not sufficient. 

In the present'ease it is not the fault of the 
pursuer that there is not other evidence to lay 
before you, and the evidence which has been 
given is • both admissible and admitted ; and, 
therefore, unless the Court tell you that you are 
not to consider it, you must say whether you 
believe it. Duff and Stevenson #&ither signed 
in presence of the witnesses, nor acknowledge 
that they had signed ; and the witnesses prove 
that they were not witnesses to the signature 
of either ef them, though the deed states them 
to be so. 

Lord Chief Commissioner. — You may dis- 
miss from your mind the general question rais- 
ed in the cause, and even the question put in 
the issue, as this case has reduced itself to a 
question of law arising out of the facts proved 
in the course of the cause. You may also free 
your minds from all the facts, except as to two 
points, the forgery of the name of James Ste- 
venson, and the attestation of the deed in pre- 
sence of the instrumentary witnesses, or acknow- 
ledgment to them. These are the facts dis- 

VOL. V. H 
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M'DouoALL puted by the parties upon which you are to find. 
WioHTOK. and it is unnecessary to distract your minds by 

stating the question of law. 

The forgery depends on the proof as to the 
handwriting. Evidence on this subject of hand- 
writing differs from the general principle of the 
law of evidence, as here, unless the witnesses 
saw the words written, which is seldom the case, 
they speak merely as to their belief. The Bar have 
in this case wisely abandoned a species of proof 
by engravers, which has been brought in other 
cases. Proof of handwriting ought to be by 
those who know it either from having seen the 
party write, or from having corresponded with 
him, by which they acquire a knowledge of the 
writing similar to that which we acquire of the 
face of an acquaintance. The instrumentary 
witnesses did not see him subscribe ; it is there- 
fore possible that the signature was imposed on 
them. You are to consider, however, whether 
there is not pregnant evidence that the witnesses 
believed it genuine. You are to say yes or no, 
whether you consider it genuine or a forgery, or 
fabrication. 

As to the regularity of the execution, you 
have only to consider the fact, not the effect, 
of it. The law of Scotland says, that to render 
a deed effectual, the witnesses must see the 
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party subscribe, or bear him acknowledge his 
subscription. You are to say whether they saw 
the subscriptions, or heard them acknowledged. 
No doubt the instrumentary witnesses are in 
such a situation as to make it necessary to look 
narrowly to their evidence. In Lord Fife's 
case, Lord Eldon says their evidence ought to 
be sifted and attended to with care and suspi- 
cion. Lord Mansfield said he would receive 
such a witness, but tell the jury not to believe 
him ; and Lord Kenyon adopted the same view. 
Tt appears to me that Lord Eldon's is the 
soundest view. We admit the witness because 
the objection goes to his credit, but it is for the 
jury to weigh it in scrupulous scales. They 
have done a solemn act without the solemn in- 
junction being attended to which law requires, 
and they come to disaffirm that act. They come 
and swear that they neither saw the subscription, 
nor heard it acknowledged, though this may 
expose them to an indictment for forgery under 
the statute. As to Duff, he says he never ac- 
knowledged, and the witnesses say the same. 

You are to draw the conclusion on the whole, 
whether they saw the subscription, or heard it 
acknowledged. 



M'DOUGALL 

V. 

WlOHTOK. 



In a queftion of 
forgery, the in- 
struroeutary wit- 
Desses are admis- 
aible, but their 
evidence must 
be scrupulously 
weighed. 



Verdict — ** Find, l5/. That the signature 
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M'DouGALL « of James Stevenson adhibited to the bond 
WioHTON. ** is genuine. 2dt That the names of James 
^'^•^^^^^^^ « Stevenson and John DuflP were not signed 

•** in the presence of Peter Cochrane and Peter * 
^^ Hall, the instrumentary witnesses to the 
^* bond, and that James Stevenson and John 
" Duff did not acknowledge their signatures to 
" the said Peter Cochrane and Pet^r HalL" 

Nov. 13, 1830. When the special case came before the Se- 
cond Division of thei Court of Session, the 
Lord Justice-Clerk said, That it had removed 
the doubts he had on the subject, and that he 
had no idea that a cautioner who admitted that 
his own signature 'was genuine, had a right to 
take advantage of such an irregularity with re- 
spect to the subscriptions of the other cautioners. 
That there was nothing in the special (fase 
showing that the creditors had bound themselves 
as to the regularity of the signatures of the 
other cautioners, or that the pursuer stipulated 
that, if they were free, he should not be liable. 
The Lord Chief Commissioner and the other 
Judges concurred in this opinion, and the pur- 
suer was found liable in expences from the date 
of the Lord Ordinary's interlocutor. 

Hope, SoL'Gen, and Foray th, for the Pursuer. 
Cockburn and Ruiherford, for the Defender. 
(Agents, Daniel Fisher and Robert CargUl, w. s.) 
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PRESENT, 
THE LOBD CHIEF COMMISSIONER. 



1830. 

J^MiEsoN V. Main, &c. -_ /"'^ - 

ilN action of damages^for assault and wrong- pindiDg for the 
ous apprehension, imprisoliment, tod detention. Mtio°if ^Sist^a 

magistrate) &c. 
for assault and 

Defence. — The pursuer was guilty of a imprisonment. 
breach of the peace, and was in a state of furious 
intoxication, and th^ defenders did their duty 
in apprehending and imprisoning him. 

ISSUES. 

The issues were. Whether the defender as- 
saulted and .struck, or wrongfully apprehended, 
imprisoned, or detained the pursuer ? Or whe- 
ther Main ** acted in the lawful execution of his 
** duty as a Magistrate?*' and whether the 
others acted by his directions, or under his au- 
thority ? 

Pyper opened for the pursuer. — The assault 
and imprisonment are not denied ; but it is said 
to be in the lawful execution of a duty. This 
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When pan of the 
defences are 
gtTeo io evi- 
deoce by the 
pursuer, if the 
defender insiits 
on the whole 
being read, it 
will be held as 
giyen io by him. 



Where there are 
•eyeral defen- 
ders, the jury 
may find for one 
of them, that he 
may give eTi- 
dence for the 
others. 



must be proved by the defenders. If there was 
no warrant, or if it was not intimated or shown 
when demanded, the imprisonment was iUegal ; 
and by ordering the pursuer to be bound, the 
Magistrate was party to the assault. 

When the defences were given in for the 
pursuer, the defenders wished the whole read. 

Lord Chief Commissioner. — The defences 
are one, and may be read. The defenders are 
clearly entitled to have at present all that may 
explain what the pursuer has read ; but if the 
defences contain other matter, it must be held as 
given in by the defenders. I doubt whether all 
that is stated in the defences is necessary in ex- 
planation ; but the jury will understand that 
what is read at present is merely to show why 
the warrant is not produced by the pursuer. 

At the close of the evidence for the pursuer, 
it was suggested that there was no evidence 
against two of the defenders, and that they 
ought to be admitted to give evidence for the 
other ; and that, being father and son, both 
must be acquitted to render the evidence of 
either admissible. 

Lord Chief Commissioner. — It is for the 
jury to say whether they think there is any evi« 
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dence against them. As to John Brown, it Jamieson 
does not appear to me that there is any evi* Main,&c 
dence against him ; but as to his son, Robert, 
the jury will have to consider, whether his be- 
ing present and speaking of a warrant does or 
does not implicate him as art and part. It is 
said, that, if the son remains a party, the father 
could not be called as a witness. There is no 
doubt a rule in the law of Scotland which ex- 
cludes a father from giving evidence in his 
son's case ; but I do not at present say whether 
he might not be admitted for the other defen- 
ders. The pursuer casts his net wide, to catch 
all who were present ; but the Court and jury 
must be anxious to free all against whom there 
is no evidence. The jury will, therefore, say 
whether, having remained in the room, and 
spoken of a warrant, though there is no evidence 
of his striking, he can be free. If the assault 
had been the only question, he might have 
been acquitted ; but if he was aiding in the ap- 
prehension, it is premature to find for him at 
present, and his case must be considered with 
that of the other defenders. 

Cockhurtif for the defenders. — The question 
is, whether this was a wrongful apprehension ? 
When a magistrate is credibly informed that a 
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1 Hume 134, 
edit 1800. 

2 Hume 70> 



man is riotous, he not only may, but ought to 
send a warrant by an officer, who may use such 
force as is necessary to enforce it,, and is not 
bound to show his warrant if Jie is a known of- 
ficer, or if the party is drunk and unable to 
read it. A verbal warrant in some cases is suffi- 
cient. 



In an action for 
assault, the de- 
fender found en- 
titled to proye 
the pursuer vio- 
lent in his fa- 
mily. 



A witness for the defender was asked as to 
the conduct of the pursuer, to which he object- 
ed that this was surprise, and "that evidence of 
character was incompetent. 

Lord Chief Commissioner. — The issue we 
have to try is, whether the magistrate acted as 
he ought. His justification is, that he had good 
ground for issuing the warrant, and hosv the 
party conducted himself in his family, is clearly 
evidence in the cause. 



In an action for 
assault, evidence 
rejected that a 
near relation of 
the defender 
came f^om his 
house bleeding, 
and in a state of 
alarm. 



An objection was also taken to the question, 
whether the pursuer's mother <came in a state 
of alarm into another house with her arm bleed- 
ing, &c. ? 

Lord Chief Commissioner. — This is more 
doubtful. That res gestce may be proved can- 
not be doubted, but the doubt here arises from 
this not being clearly traced to the pursuer, as 
the cause of the injury ; it may have been acci- 
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dental. You may prove the state of the man's 
mind, birt, on the whole, though at first I 

« 

thought I must receive it, I am now of opinion 
you cannot pf (ive this, as it is not brought home 
to the pursuer. 



Jamieson 
Main^ &C. 



An objection was then taken to the question, 
whether the pursuer was a violent man ? 

Lord Chief Commissioner. — This has 
been admitted from the first institutiolfi of this 
Court/ Not that you can prove particular facts 
but general character. I am clearly of opinfon 
that this may be given in evidence, more parti- 
cularly in a case against a magistrate and offi- 
cer. It is essential to justice to show his cha-* 
racter. , 



Id damages for 
assault, compe- 
tent to ask if the 
pursuer is a yio- 
lent man. 



Two sons of the defender. Brown, were of- 
fered as witnesses, bpt withdrawn when object- 
ed to. 

J. A. Murray in reply. — Every effort has 
been made to keep out of view the merits of 
this case. The question here is not whether 
there was a riot, but the legality of this warrant 
and imprisonpient. It was a mere domestic 
dispute, in which the magistrate had no right to 
interfere. There was no riot till the officer 
came, who, instead of showing his warrant as 
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Jamiisok he was bound to do, struck the pursuer. The 
Main,&c. warrant was only for examination, and the pre- 
tence for imprisoning him was, that he defor«- 
ced the oflBcer. The officer was the wrong doer, 
and there could be no deforcement, as he did 
not show his warrant. 

Lord Chief Commissioner. — Thi» is a 
civil action by the pursuer to recover damages 
for an injury he has recejiyed, and much has 
been said of the legality of this warrant on both 
sides. You are not judges of the law, but ihe 
fact, and if the Court direct you wrong on the 
law, the party has his redress. In what I am 
about to state you will not suppose tbat I have 
any leaning* on the one hand, against the liber- 
ty of the subject, or the right of an injured in- 
dividual to reparation, or, on the other, against 
the magistrate, who is bound to act in the dis- 
charge of a duty, and is not to be laid under 
trammels which will prevent his acting. It is 
clear on the general law of an officer acting, that 
he is bound to have a warrant, and to make 
the party understand that he has it, but he is 
not bound to give it up. In some cases he 
may act without it, and in a recent case I laid it 
down as law, that the circumstances were suffi- 
cient to justify taking without a warrant, as the 

6 
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party might have escaped if not immediately Jamieson 
taken ; and in this case there may be facts and Main, &c. 
circumstances justifying the taking, though the 
warrant was neither read nor exposed. 

I shall lay before you the history of the case 
before considering the particular issue, and I 
feel extremely anxious for the credit of the 
Court,~-the safety of magistrates, — the safety 
of the community, — and the respectability of 
juries, that you should have before you what has 
occurred to me on this case. 

After stating the situation in which the pur- 
suer was at the time, — his drinking,^— disposi- 
tion to riot,<-^the alarm of those in the neigh- 
bourhood, — ^that a warrant was granted for his 
examination, — and his conduct when the oflScer 
went to ex^ute that warrant, his Lordship said : 
One witness has stated that the officer first 
struck the pursuer on the fingers, and if he did 
so, that was an assault ; but this is extremely im- 
probable, and the witness is not confirmed. The 
only other assault stated is the fact of apprehen- 
sion and imprisonment. If you are satisfied that 
the facts are as I have stated them, then you are 
in perfect safety to find for the defender, though 
the warrant was not produced, as the party was 
not in a condition to profit by its production, and I 
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Jami£8on cannot allow you to find damages merely because 
Main, &c. a Warrant was asked for and not produced. 

This is a case in which a party having a war- 
rant was not bound to show it. 

There is no doubt here on the fact of the 
pursuer being taken away and imprisoned, and 
little doubt as to the manner in which this was 
accomplished. The important question is, whe- 
ther it was wrongfully done ? and in judging 
of this, if the Magistrate did no more than he 
was entitled to do on the application made to 
him, and if the officer did no more than was 
necessary to fulfil the orders of the Magistrate^ 
then there was no wrong, and you will find for 
the defenders — if more was done, then you will 
find damages for that excess. But in doing so 
you will take into account that this was a power* 
ful athletic man — that he was too much for the 
officer— 'that this was represented to the Ma- 
gistrate, who sent others to assist to bring him 
for examination. All this is brought about by 
the instigation of the pursuer's wife, and can it 
be seriously said that there cannot be a breach 
of the peace by a man against his wife? If such 
a case is brought before a Magistrate, was it not 
fit to bring the person for examination ? And 
as he was riotous, and injured some of those 
sent to apprehend him, was it not necessaiy to 

4 
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tie him in the manner he was tied ; and before Jamibson 
this was done» was this a time for reading to Main, &c 
him a warrant, which might have afforded him 
time to escape ? 

The Magistrate finding him not in a state 
fit for examination, ordered him to prison, 
which, in the circumstances, was necessary 
without a warrant, and you will judge whether ^ 
more was done by him or the jailor than was 
necessary. 

A complaint has been made of the state of 
the jail, and of his treatment while there. A 
bailie of a burgh, or justice of peace, is not re- 
sponsible for the state of the jail, and if they 
give a party the best room they have — ^if his 
friends have access to him — and if he meets 
with the usual treatment in the jail, you will 
say whether more was done than was necessary 
to detain him till he was sober. 

The defence on the first issue I do not think 
made out. On the second, I think it was more 
correct for the officer to state that he was in 
possession of a warrant, but not to read it. On 
the third, the Magistrate had authority to grant 
the warrant, and it was regular, and there is 
pregnant evidence to show that the pursuer 
was guilty of deforcement, in resisting what 
his own acts made necessary. The issue in de* 
fence is very important. 
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Jamieson When an action is brought against a Magis- 

Main, &e. trate, as such, malice must be stated ; but in 

the present case, the action is not brought in 
that way, but the action is met by the defence 
of acting as a Magistrate, and the others as 
under his authority. There are three things 
charged against the Magistrate. 1^/, Granting 
the warrant ; but that was regularly done on 
the application of the wife. Qd, Sending as- 
sistance. Sd^ Sending the pursuer to prison ; 
but you must consider whether these were not 
necessary acts in the circumstances. It is for 
you to say whether he was not in the execu- 
tion of his duty, and the result is important to 
the country, to justice, to Magistrates, and to 
subjects. 

An intention to present a bill of exceptions 
being intimated. 

Lord Chief Commissioner. — My direc- 
tion is, that the jury are to consider whether 
the pursuer was not in such a state as to make 
the reading the warrant unnecessary. A per- 
son who is not in a condition to understand a 
warrant would be guilty of deforcement, if he 
resisted its execution, though it had not been 
read to him. 

Verdict — " For the defenders.'* 
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In this case application was made * to the JAMisdON 
Court to compel the agent to pay certain wit- Main>&c 
nesses who had been brought to attend the Feb/^T^isao. 
trial. 

Lord Mackenzie. — There is not much 
doubt on this subject. The act of Parliameirt 
states, that we are to proceed in the same man- 
ner as in the Court of Session, and under this 
clause a party gets a diligence against witnesses, 
by which they are compelled to attend. This 
is hard on the witnesses who ha^e nothing to 
' do. with the cause, but it is necessiiry ; and can 
it be doubted when we are empowered to grant 
this against witnesses that we are not also em- 
powered to do what justice requires ? It has 
been said at the Bar that this is part of the 
nobik qfficium of the Court of Session. This 
power must have existed long before the Court 
of Session, and I have no doubt that we have 
it. The question then is. What is the prac- 
tice in the Court of Session ? There, the wit- 
ness is not entitled to demand payment before 
giving his evidence ; and I have often, when 
acting as commissioner, told them they had no 
such right j but it was uniformly admitted by 
the agent that he was liable. There is clear 
evidence of this in the act of sederunt, which 
merely enacted a new regulation as to an an- fj^ ^"' ^^' 
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Fann of Frm- 
seriMirgfav. ijord 
SaIunui, 19th 
JoDe 1707. 
Mor. 16712. 



cient rale of law. The Court gare the power 
to the Lord Ordinary as more conTenieiit, but 
there can be no doubt that it had previoody 
been exercised by the Court. Long heftive 
the act of sederunt this was doi^ and the act 
is a mere r^ulation of the fermer practice -of 
the Court. 

This may be hard on agents, but it is neces- 
sary, and it is not harder than compelling wit- 
nesses to attend. If I were to go on the reason of 
the rule, I would say I consider it reasonable, as 
you must either pay the witness before, or give 
him a claim against a person on the spot. I do not 
know how it was first introduced. It may have 
been by act of Parliament. As to the nobik 
qfficium of the Court of Session, I do not 
know what it means ; but if what is meant is 
the equitable power of the Court, then nine- 
tenths of our law is founded on that. As to 
whether there is a power to appeal such an 
order, I can only say at present, that we must 
exercise our power. 



Lord Chief Commissioner. — In cases like 
the present I am always anxious to hear the op- 
nion of Judges of the Court of Session. I am 
rearful of stating my own view first in a case of 
this sort, least I should mix with it the kw of 
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another cotintry } but in Mason's case * I had 
the opinion of Lord Pitmilly, and now I have 
the opinion of Lord Mackenzie, proving, the 
law by a decision IflO years old, and by the 
act of sederunt. This being established, and 
there being no authority to contradict it, or 
more modem decision to weaken its force, the 
only question is the power of this Court. We 
are to act in every thing according to the law 
of Scotland in regulating the rights of parties ; 
what relates to the constijtution of the Court is 
of a different nature. The question is, whe- 



Jamisson 

V, 

Main, Sec. 



* This W18 an appUcation made to the Court on the part of 
certain witnesses to have the ezpence of their journey paid he- 
fore they left home, as they had no prospect of recovering it 
afterwards. 

Lonn PiTM iLLTd— The actof sederunt 1765 did not make the 
law but decfare it, and there are many decisions showing this. 
By die act of sederunt witnesses must come on a diligence, 
hut if seocmd diligence is required, they get no expenses. If 
after they come they are not paid, the Court have strong powers. 
They will imprison the agent. There is one case bo pointed 
as to this extraordinary power of the Court that I shall read 
it. The witness came once but reftised to come a second time, 
and the Court granted the expense of the first, but not of the 
second attendance. This case decides — that the witness must 
come— that his coming warrants his payment— that if a second 
diligence is required he gets no expenses. This is the remedy, 
then, these witnesses have, they must come, and the Court 
will grant warrant as I have stated. 



Jan. 8, 1830. 



A. S. Dec. 21, 
17S5. 

Fenars of Fra- 
aerbaigh v. Lord 
Saltoon, I9th 
June 1707* 
Mor. 16712. 
Gordon v. 
M'Farlane, Dec. 
3, 1794. Mor. 
16785. 



LoKD Cribf ComrissioNXB. — I entirely agree. 
VOL. T. I 
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Geant ther we are to make the agent pay the witnes- 
Bamlay^ &c ses, and I think it clear from the clause in the 

statute that we ought, as, unless you construe 
it in this manner, we have no power as to ex- 
penses of witnesses, and a power is given of in- 
flicting punishment to compel witnesses to at- 
tend. The legislature enacted wisely and ge- 
nerally, and the Court is to find out the law of 
Scotland. The principle of law being establish- 
ed, and being confirmed by two Judges, I can- 
not doubt on the subject. 

J. A, Murray and Pyper, for the Pursuer. 
Cockbum and «7. H, Robertson, for the Defender. 
(Agents, Thomat Megget^ w. s. and M'-Kenxie and Inmes^ w. ■ .) 
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]830. 

^'^. Grant v. Barclay, Allardice, &c. 

Damages for An actioH of damages against a master and ser> 
g ^^o og»- ^^^^ ^Qj. tilling two dogs. 

Defence. — The dogs had been frequently 
alone in the grounds of the master, and near a 
valuable stock of sheep, and he was justified in 
ordering his servant to shoot them. He offered 
full and reasonable compensation for the dogs. 
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ISSU£. Grant 

** Whether, on or about the 9th day of No- Barclay, &c. 
** vember 1827> on or near the muir of Ferro- 
*^ chie, in the parish of Fetteresso, and county 
'* of Kincardiney the defenders, or either of 
^^ them, did wrongfully shoot, or cause to be 
** shot, a dog or dogs^ the property of the pur- 
^^ suer, to the loss, injury, and damage of the 
" pursuer?" 

Jeffrey, D. F., opened the case, and said. 
This is a novel action, not from any doubt of 
the law, but from the nature of the defence. 

The defender invited this action, and comes 
to try to get you to sanction an unlawful order 
which he published, that all dogs straying 
without masters would be shot. He paid a pre- 
mium to his keeper for killing vermin and dogs. 
It is said that notice was given. We deny the 
notice ; but notice of an unlawful purpose does 
not make it lawful. Dogs are valuable pro- 
perty, and must be protected. 

In England, it is decided that a dog going com. Dyg. 4oi. 
into a neighbouring field, is not a ground for 2 MarshaU, 584. 
an action of trespass, unless he had done da- and mm.' wrght 
mage. Even when doing mischief, the killer I'^^ndSlt 84. 
is liable in damages. 

Skene opened for the defenders. — We do 
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Gbakt 
JBAftCLAYy &;c. 



Todridge o. An- 
drow, Jan. 1678, 
3 Br. Sup. 223. 



Colauhomi v. 
Buclianan. 6th 
August 1785. 
Mor. 4997* 



not maintain that a person may kill a dbg be- 
cause it is on his property. There was no spe- 
cial order to kill these dogs, and the general 
order was reasonable, in defence of a valuable 
stock of sheep. In Clayton's case, the Judges 
differed as to the facts ; but here there is no 
doubt of the tre^mss. It is said, that, if a dog 
is killed in self defence, the killer is liable in 
the value. In the case in Saunders, the fact 
did not justify the killing. 

In this country it was found that farmers 
might follow a fox, on enclosed ground, for 
the purpose of destroying him, without being 
guilty of a trespass, though this is not the case 
when following one for amusement. 

In this case the pursuer lost his dogs by his 
own negligence. 



In an action for 
lulling dogs, in- 
competent to 
proye the prac- 
tice of killing 
them in a diffe- 
rent district of 
the country. 



A sheep«farmer, from a difierent part of the 
country, was called for the defender, and asked 
whether it was the practice of the country where 
he lived to kill dogs going at large. 

Jeffre^fD.F. — This is proving law, or what, 
in the opinion of the witness, ought to be law. 

Skene. — I wish it as an important fact, that 
on sheep-farms, it is found necessary to act as 
the defender did, and also as an answer to it 
being done vindictively. 
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Lord Chief Commissioner — There is onei Grant 
and only one, way in which the evidence of this Barclay, &c. 
person can be relevant, if he were called to 
prove the nature of the flock, and the effect of 
dogs going near them. But what is asked 
goes to prove the practice of the part of the 
country where he resides as general law. 

Jeffrey^ in reply. — :I deny that a likelihood 
of injury justifies killing. Even when a dog 
chases or bites sheep, it is only necessity will 
justify killing, as the proper remedy is by ac-* 
tion against his master. The law is with me, 
but there is here no fact to raise a question. 
The value of the dogs is not what they would 
have sold for, as no one is entitled to force me 
to sell. 

Lord Chief Commissioner. — This is not 
a case in which I am to lay down to you any 
abstract doctrine of law, as it must be decided 
on considering coolly the facts and cu-cumr 
stances of the case. I am at a loss to know 
how such a general order as was here given can 
be vindicated ; at the same time I do not say 
that a case might not be made out, on proof 
of the disposition of the dog, and the circum** 
stances in which he was found, justifying his 
being shot. 
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Gaant It is admitted that the dogs were shot by the 

Barclay, &c. ODe defender by directions from the other, so 

that the only questions remaining on the issue 
are, whether this was a wrongful act, and to the 
injury and damage of the pursuer. If it was, 
then there must be a verdict against both de- 
fenders. If a dog is known to be a sheep- 
killer, and is found on the property of a gentle- 
man having sheep, I do not say it is necessary 
to wait till he is near his prey, annoying or 
worrying the sheep, before he is killed. But 
the case is very different when this is not the 
character of the dog. It is always a question 
of degree what entitles the person to prevent 
the apprehended injury. 

The order in this case was general, without 
reference to the character of the dog, and in 
reason it is not fit that such an order should 
be given. 

There was no evidence in the present case to 
show that the dogs were sheep-stealers, or that 
they were approaching to, or in the habit of 
approaching, the sheep, or that they were caus- 
ing or risking any injury. The facts and 
circumstance are sufficient for the decision of 
this case without laying down any general law 
upon it. If the dogs wandered too frequently, 
expostulation with their master was the proper 
remedy. 
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Verdict — " For the pursuer, damages L.50/* 

Jeffrey and A. M^NeiU, for the Pursuer* 
Skene and J. H. Robertson, tcft the Defender. 
(Agents, Jdhn Turner^ w. s. and Walter DuihiCf w. 8.) 
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Promoter Life Insurance Co. v^ Barriers 

Representatives. 



1830. 
Jan. 9. 



IVeduction of a policy of insurance, on the Finding for the 

1 /» . ^ • 1111 defender in a 

ground ot misrepresentation as to the health reduction of a 
and habits of the person whose life was insured. ^^, oa'the* 

ground of mis- 
representation. 

Defence.— The representations were true. 



ISSUE. 

** Whether the Policy of Insurance No. 9 
of Process, bearing to be an Insurance by 
the pursuers, of the sum of L. 1000 on the 
** life of the late Andrew Barrie, surgeon in 
the Royal Navy, for a year, from the 29th 
day of August 18S7> is not the Policy of the 
pursuers ?'* 
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Insuaawcb Co, 
BAftftiic's Rb- 

FEE8ENTATIVEB* 



Cockbum opened for the pursuers and said* In- 
surance is a contract depending on mutual good 
faith, and here there was not only concealment^ 
but misrepresentation. A policy may be void 
where there is no fraud, as a person may have 
swallowed poison without knowing it, but inten- 
tional misrepresentation is much stronger. The 
question here is, whether Barrie was addicted 
to the habit of drunkenness, and to such an 
extent as to render the policy void ? He was 
represented as having no disease or infirmity 
tending to shorten life, and the person who 
made this representation had warned him of the 
danger of his habits. 



A letter written 
by a person not 
intrusted in a 
suit, admitted in 
evidence after 
the writer be- 
came interested 
in it. 



Murray and Cockbum proposed to produce 
a letter from the friend who granted the certifi- 
cate of Barrie's health, and said. He is a de- 
fender ; but, if he were only a witness, we 
would be entitled to ask him whether he said 
he had tricked the office. 

Jeffrey^ D. i^.— This is not an action of da- 
mages against this person. I deny that they can 
prove any thing as to him. 



Lord Chief CoMMi88i0N£R.-p-The diffi- 
culty in my mind is, that they are entitled to 
falsify the statements in the certificate, but they 
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must do it by l^al eyidence* Suppose the par« PhomoteeLipk 

, 11 •! •• 11 Insurance Co. 

ties were all m the same' situaboa as whm the v. 

certificate was granted, then the surgeon had 
;no interest or character to prevent^ him from 
being a witness, and, in that case, you might 
show him his letter, hut must trust to his oath. 
He has, however, bow altered his condition, by 
. being ai defender; and the question now is, whe- 
ther, in this character, his letter may be used 
against him. 

Jqffrey. — He was not a party. at the time, 
and it is only when a person, being a party, 
makes an admission, that it can be used against 
him. 

Lord Chief Commissionrr. — The princi- 
ple of the law of Scotland by which you may 
prove what was said by a witness who is dead, 
bears on this point, and, as you cannot call him 
as a witness, I think the letter may be received. 

An affidavit made by a brother of Bfi^rrie 
was tendered but rejected. A medical gentle- 
man was called, and asked whether dram-drink- 
ing is injurious to the liver. 

Jeffrey J D. 2^.— Thisjs surprise. 

Lord Chief Commissioner. — They may 
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In a reducdon 
of a policy on 
the gTonnd that 
a habit of dram- 
drinking was 
concealed, in- 
competent to 
ask whether the 
party was reput- 
ed a diam-dnnk- 
er. 



prove the habits of this person^ and the eflfect 
it had on his liver. 



A witness being asked whether Dame was 
reputed a dram-drinker, his Lordship observed, 
that this was a case where the nail must be hit 
on the head, and that the way to do it, was by 
getting into the dram-shops and proving what 
he drank. 

Objections were also sustained to the ques- 
tions. In what terms would you have granted 
a certificate ? Was you surprised at the certifi- 
cate granted ? Was you surprised that he got 
an insurance ? Was his an insurable life ? On 
the question, was the falling off in his health 
the effect of drinking? His Lordship said, 
The only way you could get at this evidence, 
would be to prove in presence of a medical 
gentleman, the number of drams he took, and 
then ask what effect they would have. 



Incompetent to 
prove a certifi- 
cate falae, by 
proof of con- 
trary statements 
by die person 
who granted it 



When a question was put to prove that Ai- 
ton, who along with the brother-in-law granted 
the certificate, had made statements contradic- 
tory to his certificate. 

Jeffrey^ D. F. — It is not competent to 
prove this fraud against a person who may be 
called as a witness. They must prove the facts 
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Stated not to be true, but they cannot do so by PaomoterLiff 

, . , |. /• > Insurance Co* 

proving bis belief. v. 

J. A. Murray. ~l may prove the statements pJ^^/J'l^f;;,. 
false ; but as the party warrants that the certifi- 
cate was granted bona fide^ I may also prove 
that they laid their heads together to grant a 
coloured certificate, or that they rest on one 
known to be false. 

Lord Chief Commissioner. — My diffi- 
culty here is not on principle. There is no 
question here as to the fraud of Aiton, and the 
only point is, whether you can prove this certi- 
ficate true or false, through this medium. It is 
trying the truth of a certificate by statements ? 

In England there is no doubt it would be 
competent, but I wish to know whether a per- 
son who is called as a witness can have proof 
brought against him of statements made to 
another. If the law of Scotland would allow 
it, the truth of the fact in the certificate may 
be inquired into, by proof of declarations else- 
where, or the witness may be cross-examined 
from a deposition. But at a very early period 
of this institution, I learned that this is incom- 
petent here, and the present case appeared to 
me analc^ous, and my doubts have been con- 
firmed by Lord Cringletie. 
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PaoHOTBftLiFB There is no doubt that a false certificate, or 
V, ' a certificate known to be false, will set aside the 

yMBBN^AxfyM. contract, but this must be proved by evidence 

competent by the law of Scotland. If you 
prove that the person granting the certificate 
went to the dram-shop with Barrie, you may in 
this way prove the certificate &lse, and that he 
knew it false, but you cannot prove it by his 
declarations. 



At the dose of A* ^^® ^^^^ ^^ ^^® cvidcuce for the pursuer, 
Se^ur"ma *** thc Dcau Said, he thought, before addressing 
find for the de. ^jje iurv, hc was entitled to ask whcthcr they 

fender without o j^ j 

hearing his coun- had any doubt ou the case? Mr Cockbum 

scL 

answered, that he thought the jury were entit- 
led to say so without being asked. 

Lord Chief Commissioner. — I am not 
quite sure whether the jury are fully aware of 
the points to which their attention ought to be 
directed. With great respect for Mr Cock- 
burn, I must say I think he overstated his 
case. 

This is a question as to a policy of insurance, 
and before it is entered into, certain questions 
are put and answered, and, according to the 
answer to these, the policy is granted or refus- 
ed. The first point for consideration is, whe- 
ther these questions are answered in such a 

3 
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way as to amount to misrepresentation or not, PAOMOTsaLiFs 
and whether the concealment was such, that if v. 

the facts proved had been disclosed, the life pbes^^tatites 
would not then have been insured ? I shall not 
state my opinion on the evidence now, but I 
feel more anxious on this subject, as a delicate 
question arose on a rule of evidence peculiar to 
Scotland. 

(The jury here intimated that their minds 
were made up.) 

I wish you to be aware that, in a life assur- 
ance, if there is an existing disease at the time 
the policy is granted, it is like the case of a ship 
not being sea-worthy in marine insurance ; but 
here the case is rested on representations made 
by persons competent to make them, who state, 
that Barrie took a glass of grog, but was not 
otherwise intemperate, and he denied to Dr 
Ballingall that he was intemperate, which, as 
well as the certificates, is a fact for your conside- 
ration. It was said he had the habit of drinking 
whisky, which must mean undiluted, but the 
pursuers do not bring the highest evidence, as 
there is only one witness who speaks to his 
drinking one or two glasses of whisky on one 
occasion ; and though it was proved that he 
went into other shops where spirits are sold, 
no one was brought from these shops to prove 
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his having got spirits. This is important evi* 
dence in favour of the conclusion to which you 
have come; but there is other evidence to 
balance, and though you judge of the fact, it is 
important that you should be in possession of 
the views of the Court, as so much law has been 
stated. 

The other witnesses do not speak of spirits, 
but mention generally the smell of spirits, and 
that he took grog at noon. You will consider 
whether this is the glass of grog mentioned in 
the certificate, or whether it is a larger quanti- 
ty ; and whether it does not fairly come under 
the term temperate, as there was no proof of 
drinking beyond the term in the certificate. 
Something was proved of his being warned that 
he would kill himself if he did not change his 
habits, but there was no evidence of the date 
of this, and, though the use of spirits is injuri- 
ous to health, I cannot say it is proved to the 
extent to take away the truth of the certificate, 
or that there was such misrepresentation or 
concealment as will void a policy made on the 
faith of the certificate. 



Verdict — " For the defenders.'* 



J» A* Murray and Cockburn, for the Pursuers. 
Jeffrey, D. F. and j&. Monteaihf for the Defenders. 
(Agents, John Whitehead^ s. s. c. Fu Hamilton^ w. s.) 
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PRESENT, 
LORDS CHIEF COMMIBSIOySR AND CRIITOLETIX. 



Kerrs and Company v. Penman, &c. 



1830. 
Jan. 11. 



An action against the widow of the acceptor IS^dwZ!^ 
of two bills of exchange, and two others, on the ^^i^SS^llJoi;. 
ground of vitious intromission. 

Defence for the widow. — That she was con- 
firmed executrix, and made up inventories, and 
that the property was of small value, and was 
preserved ; — ^for another defender, that he ac* 
counted for his intromissions, which were au^ 
thorized by the relict; — for the third defen- 
der, that he did not intromit. 

ISSUE. 



*< It being admitted, that the late Robert 
" Penman died on the 1st of February 1828, 
'* and, at the time of his death, the said Robert 
** Penman was indebted to the pursuers in the 
'* sum of L. 90, l6s. 7^.} contained in a bill, 
<* dated 1st October 18^7 i ^^d the sum of 



144 



CASES TRIED IN 



Jan. 11, 



Ke&rs & Co. 

pBMlfAN, &C. 



** L. 61, lOs. 9d. contained in another bill, 
" dated 28th November 1827 ; and that the 
** sums contained in said bills have not since 
been paid : 

'< Whether, subsequent to the death of the 
said Robert Penman, the defenders, or any 
*' of them, vitiously intromitted with the funds 
<* and effects of the said Robert Penman ?" 



€€ 



CI 



2 Bank, 421, 
§ 3, Erak. 3. 9, 
§ 56. Dram- 
moDd V. Camp- 
bell, 13th Dec 
1709. Mor. 
14414, Ritchie 
V. Bowes, 7th 
Mar. 179& 
Mor. 9838. 



Rutherjbrd opened for the pursuers and 
said, The action is for illegally taking posses- 
sion of the property of a person deceased. Be- 
ing the widow and confirmed, is no defence if 
the inyentories were defective. If they are in- 
tentionally so, this increases the presumption 
of fraud, and presumed fraud is the foundation 
of this part of the law. 

A great change was made on this branch of 
law at the end of last century, but still, where 
the inyentories are fraudulent, or when posses- 
sion is taken beyond -them ^ the law is the same. 



A letter sent by 
a pursuer as 
notice to the de- 
fenders, admit- 
ted in evidence 
for him. 



When a letter from the pursuer to one of 
the defenders was produced, 

Jeffirey^ D. F. objects. — ^Thw can only be evi- 
dence to explain the answer, and they must 
produce the answer. Their statement eannot 
be evidence for them. 
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Cockburn. — We use it as proof that/ on the 
8th of April, they had notice that we intended 
to challenge their proceedings. 



Kerrs & Co. 

V. 

PeNMANj &c. 



Lord Chief Commissioner. — You use this 
as a notice to the other .party, to show that they 
were warned, and that their conduct was found- 
ed on it. A written notice of a party is evi- 
dence for him. The question is, Whether send- 
ing a letter of the nature of a notice is suffi- 
cient? If the notice had been verbal, they 
would have got the answer on cross-examina- 
tion. 

The brother of the deceased was called, and 
stated, that he had a claim against this estate 
for funeral expenses. This being a preferable 
debt, was not held an interest to disqualify him. 



A person having 
a preferable 
claim against an 
estate not disqua- 
lified from giving 
evidence. 



It was then proposed, but objected to, that ^ ^^*°"*« "*^« 

the minute made by the relations at sealing up ^ ^y *^e "la- 

. , o I tions of a deceas- 

or opening the repositories should be read. ed person not ad. 

■X r^ r^ _„ mitud in evi- 

JLoRD Chief Commissioner. — The paper dence. 
cannot be produced in evidence, but the witness 
may look at it, and you may examine him on 
the facts. 

, . A person receiv- 

A Witness having stated that she was precox- «i as a witness, 

J , • , , 1 though precog- 

nosced about eighteen months ago, and a second ^^^^ in pre- 
tence of her hus. 

VOL. v. K band. 
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Kebrs & Co. |;img lately, and that on the second occasion her 
Tej^mav, &c. husband was present, and that she was present 

while he was precognosced* 

Jeffrey and Thomson object. — This is a 

case in which the agent gave them an opportu- 

FauTsawIw"" ^^^^ ^^ making one story if they chose. The 

1785 "m^"'* objection is not founded solely on the disap- 

16777. probation of the practice, but it is held that the. 

memory of the witness is thus tainted and con* 
fused. 

Cockbum. — I leave this to the Court. In 
the cases referred to, it was combined with 
impropriety, here the being present was ca- 
sual, and with no bad intention. 

Lord Cringletie. — I am satisfied that Mr 
Cockbum's is the true interpretation of the law. 
In all cases it must amount to prompting or in- 
structing the witness, and if the conduct of the 
party amounts to tampering with, or instruct-^ 
ing the witness, the objection is good. In all 
the cases where the objection has been sustain- 
ed, the Court have been satisfied of this, but 
it has not been sustained when the presence of 
the witness was natural or accidental. There 
was a case before me where there had been a 
criminal proceeding, and the procurator-fiscal 
was received, though he had been present at 
the examination of the others. 
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Lord Chief Commissioner. — I was par- Kerrs&Co. 
ticularly anxious to hear the opinion of mj Penman, && 
brother, from a wish not to trench on any pe- 
culiar regulation of the law of Scotland. There 
is nothing to which I would more strictly ad- 
here, than in what regards partial counsel to a 
witness, but in this case the witnesses were 
first examined separately, and nothing appears 
of any suggestion made to amend their testi* 
mony, or alter what they had said before. 

We have not decided this point in specie^ 
but in one case, when I wished to call back a 
witness after he was examined and dismissed. 
Lord Pitmilly thought it incompetent, and I 
yielded ; and in another case a witness was call- 
ed back. 

A witness coming into Court and hearing 
another examined must be excluded, as it can- 
not be ascertained what impression was made, 
or what his motive was. 

If the case does not amount to one of partial 
counsel, it will not exclude him. The rule 
does not appear to me so stem that in no case a 
witness who has heard another examined can 
be received. 

His Lordship was requested to note this as 
a most important point in the law of evidence. 
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CousBLAND Lord Chief Commissioner, — In ancient 

CuTHiL. times the rules as to vitious intromission were 
strictly applied, but more recently they have been 
gradually relaxed. In the present instance 
no case of vitious intromission has been made 
out, as it is cured by the confirmation, and two 
inventories, in which there is no appearance of 
fraud ; on the contrary, the taking the goods 
appears most proper. They were taken by the 
widow to her father's openly, and it was fair 
she should have the use of them. Two inven- 
tories are made up. There is no foundation in 
the proof for the statement that there was 
money taken away, and it would be beyond all 
example, if you were to render the defenders 
liable for the whole debts. 

Verdict — For the defenders. 

Cockbum, Rutherford, and Shaw, for the Pursuers. 
Jeffrey, D. F,, and JR. Thomsortt for the Defenders. 
( Agent», A, C Howden^ w. 8. and Wnu H«nU w. s.) 



PRESENT, 
THE LORD CHIEF COMMISSIONER. 



COUSELAND r. CUTHIL. 



Smtwn' ^°' ^^ Damages for written and verbal defamation. 
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Defence. — The defender did not mean to 
injure the pursuers^ and, in the circumstances, 
the action ought not to have been brought. 

ISSUES. 

The first related to a letter in which it was 
stated, that the pursuers were not worth L. 5, 
and the second to the defender saying they 
were bankrupt. 

Robertson opened for the pursuers.— The 
pursuers are shopkeepers beginning business, 
and their credit is most important to them. The 
defender is a rival trader, and this letter, to 
which the case is now limited, is beyond all the 
bounds of fair mercantile correspondence. 

A witness was asked on cross-examination 
by the defender, whether he granted a bill ? 

Lord Chief Commissioner. — You cannot 
have the contents of the bill from the witness, 
but must produce the bill. 

Cuninghame opened for the defender. — 
This is a frivolous case. There is no evidence 
of malice or falsehood, and the defender was 
entitled to write the letter. 



COUSBLAND 

V. 

CUTHIL. 



Incompetent to 
prove the con- 
tents of a bill by 
parol. 



Lord Chief Commissioner.— I do not in 
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CousELAND this or any case wish to aggravate damages, but 
CuTHiL. I should do wrong if I did not tell you that 
there is a case for your consideration. The 
defence is a legal one, if you think it made out 
in evidence, as every one is entitled to make a 
confidential communication as to the circum- 
stances of another, to a friend who calls for it 
with a view to dealing with that person, in the 
same way as a master, when called on, is entit- 
led to tell the truth of his servant, though that 
may reflect on the character of the servant. 
The inuendo as to the meaning is admitted, and 
the question is on the falsehood and calumny. 
If falsehood is proved, the malice which law 
requires is presumed, and law by implication 
holds calumny false, which is not proved true. 
If the defender meant to plead the truth, he 
ought to have undertaken to prove it, and to 
have proved it. You are here to consider 
whether this letter contains fair and candid in- 
formation to a correspondent, or whether it 
contains more than was required, and what 
establishes bad intention on the part of the de- 
fender. It seems to me to go beyond informa- 
tion, as it holds out a threat of not dealing 
with their correspondents if they employ the 
pursuers. This is not a case for high damages, 
but for such moderate sum as will not too much 
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hurt the one, and will free the other from un- ^^^^ 

easiness. 

Verdict — "For the pursuer, damages L.20." 

p. Robertson f fbr the Pursuers. 
Cuninghame, for the Defender. 
(Agents, John Campbell Jun. w. s. Alexander Burns ^ w. s.) 



PRESENT, 
THE LORD CHIEF COMMISSIONER. 
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Hill v. King. p«^- *• 



1 HIS was a reduction of a findin&c by the Judge- P>n^"»g fo' **>« 

o J o pursuer on a 

Admiral assoilzieing the defender from a claim jiuestion of fraud 

*^ , m the sale of a 

for repetition of the price of a vessel. vessel. 

ISSUE. 

" Whether, on or about the 11th day of July 
•* 1810, at Guadaloupe, in the West Indies, by 
" fraud, deceit, or misrepresentation practised 
*' by the defender on the pursuer, the pursuer 
" was induced to purchase the vessel called the 
" Smile of Spring, and to pay for the said ves- 
" sel the sum of L. 2200 Sterling, to the loss, 
" injury, and damage of the pursuer ?** 
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CASES TRIED IN 



Feb. 1, 



Hll.L 




I Bell*8 Com. 
297; Marshall, 
on In. 450. 
Brown on Sale, 
407, and 2 Dow, 
Rep. 266 ; 
Wood V. Baird, 
5th June 1696 ; 
Duthie V. Carne- 
gie, 2l8t Janu- 
ary 1815. 
In a question of 
fraud, a private 
letter inadmissi- 
ble in evidence, 
unless the party 
accused was pri- 
vy to it 



Shaw opened for the pursuer, and said. The 
action now is not for damages, but merely for 
repetition of the price of an American vessel, 
which, before it was sold, was captured for 
want of the protection of a British registry. 
The vessel had broken the non-intercourse re- 
gulations of 18099 and this was known to the 
seller, but not communicated to the purchaser. 
Sale being a mutual contract, the concealment 
of a material fact vitiates the sale. 

When a letter from the agent of the seller 
was produced, 

HopCt SoL'Gen. — There is no evidence that 
this was shown to us, the purchasers. 

Jeffrey^ D. F. This is a case of fraud to be 
made out by facts and circumstances. 

Lord Chief Commissioner. — This case is 
bottomed on the vessel being sold as an English 
vessel. She came to the Clyde, and was first 
advertised as an American vessel, and then not. 
She is purchased by Paterson and Company, and 
sent out to the West Indies, and every public act, 
which they are bound to know, must afiect them. 
But in a question of fraud, the actual know- 
ledge must be brought home. If a party is not 
in the clear knowledge of the fact, it will not 
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affect him. Here he has no privacy to the Hill 

transaction, — there is no evidence of his know- eikg. 

ing it. 

HopB^ Soh'Gen. opened for the defender. — 
The pursuer has not brought the most material 
witness though he is here. The proof is not 
against any of the parties here, but the agent 
in the West Indies ; and every thing has been 
brought into the case, except the only thing 
which is relevant under the issue, viz. the transac* 
tion between the pursuer and defender. Be- 
fore finding for the pursuer, you must not only 
suspect, but you must have proof that the fraud 
was practised by the defender. The vessel is 
sold as the Smile of Spring, and the pursuer 
puts on board a false register, that of the £n- 
terprize, and she is captured ; and is the defeur 
der to be held liable ? 

Lord Chief Commissioner. — It was not 
from any doubt in my own mind that I allowed 
the Solicitor- General to go fully into the case, 
but from thinking we ought to hear a case which 
has lasted for ten years fully stated. The 
question is, whether it is made out to your sa- 
tisfaction that by fraud, deceit, and misrepre- 
sentation, the defender induced the pursuer to 
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Hill pay L.2200 for the vessel. This is to be done 

Kino. hy proof, and with this view the history of the 

vessel was proved, — ^her coming to this coun- 
try under one name, — ^being advertised once 
as an American, — and then this description 
dropped. 

A case of this sort is not to be decided on 
suspicion, but it must be made out by clear 
evidence that there was fraud in the transac* 
tion, and, in this case, it must be fraud by the 
defender. This vessel came to Greenock as a 
Portuguese, but if, when she sailed, they sus- 
pected her to be American, that lays a founda- 
tion for a case of fraud. 

It is a subject of serious consideration with 
juries when a material witness is not called, 
and, in this case, if James Paterson had been 
called, he could have cleared up whether there 
was fraud or not. An eminent judge in Eng- 
land once said, he would have called for such a 
witness till heard at the extremity of the Court, 
but I do not say that his not being called is 
alone a sufficient ground for a verdict. It is 
fair to say the defender might have called him, 
but then the question is, whether the pursuer 
has left his case in such a state of weakness as 
to make it unnecessary for the defender to meet 
it by evidence. And if fraud is alleged, it 
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must be made out on the strength of the evi- Hatton 
dence of the party who alleges it. Pedis. 

Verdict — " For the defender.'* 



Jeffrey, D. F. and Shaw^ for the I^rsuer. 
Hope SoL'Gen., Forsyth, and Cockburn, for the Defender. 
(Agents A, P. Hendertotiy and Daniel Fisher.) 



PRESENT, 
LORD MACKENZIE. 



Hatton v, Pedie. 



1830. 
Feb. 22. 



J HIS was an action of damages by a feuar in Findings for the 

Edinburgh against his* superior, for not mak- questions as to 

. , /» I ,- , j« , .1 the obligations 

mg up a street, — tor neglectmg to adjust the by a su^nor in 

boundary of the feu with a neighbouring pro- upTstrwtr&c! 

perty,— for delay in furnishing a plan of the "^ ^^ "*'^*- 
houses to be erected* 



Defence. — The pursuer was bound to make 
up the street opposite his own feu, and there is 
no practice laying it on the defender. The 
defender gave the pursuer the full extent of 
ground purchased within his own property. 
The defender furnished a plan which was not 
objected to till this action was brought. 



166 CASES TRIED IK 



Feb. 22, 




ISSUES. 

1. and 2. Whether the defender wrongfully 
failed to make up the street opposite the un- 
feued stances in the street, in breach of the 
original agreement and a subsequent promise ? 

3. and 4. Whether he promised, and wrong- 
fully failed, to make up the road opposite the 
ground feued by the pursuers ? And whether 
the pursuer made it up, and the defender wrong- 
fully removed it ? 

5. and 6. Whether the defender wrongfully 
failed to adjust the march,— and promised, but 
failed, to put the pursuer in possession on 3d 
May 1825 ? 

7« Whether he failed to furnish the plans. 

Rutherford opened for the pursuer, stated 
the facts, and contended— That a person feu- 
ing ground was bound to make up a street, and 
give access to it. By the conduct of the de- 
fender the pursuer has been kept eighteen 
months out of possession. 



A report by an When a rcport by Mr Brown, the architect, 

architect read to * 

prove that he waS produCcd, 
made such a re- , , _ _„ . , . 

port Cockbum objected. — 1 his is not evidence. 

Rutherford. — We are entitled to read this, 
to prove the report made, as it is admitted to 
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be genuine, though it may not prove the facts 
stated in it. 

Lord Mackenzie. — You may read it to 
that effect. 




When evidence was tendered of the practice 
of superiors making up the street opposite un- 
feued stances, 

Cockbum objects. — This is incompetent, as 
there was here a written contract, and that 
contract provides that it is to be done by the 
feuars. 

BelL — The only obligation on the feuar 
is opposite his own feu, and the superior is 
bound to give free ish and entry, and by the 
universal practice he is bound to do what 
common sense shows to be necessary. 

Cockbum. — The objection here does not re- 
late to the obligation on the defender to give 
access, but to laying on him additional obliga- 
tions by the practice of other builders. 

Lord Mackenzie. — There was no under- 
standing by the Court that this was excluded 
by the issues given ; on the contrary, it is left 
open. A case has occurred not provided for 
by the contract. This is a forced street, and 
each feuar is bound to make it up opposite to 



Evidence of 
practice admit- 
ted as to a mat- 
ter not provided 
for in a contract. 
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his own feu. If the whole had been feued, 
then each was bound to make it opposite his 
feu, but here it is not all feued, and this case 
is not provided for in the contract. As it is 
not in the contract, it is left to the understand- 
ing between the parties, and in proof of this, 
evidence of the practice may be given. It 
might be argued without proof of the practice, 
but the practice may be proved in aid of the 
contract. 



Incompetent to ^ letter bv the feuars, to which no written 

prove a subttan- ^ 

tiTe promiac as answcr was rctumcd by the defender, was rest- 
to land by a let. ^ * ^ ^ 

ter to which no ed on in proof of the promise in the second 

written answer . 

was returned. ISSUe. 

Cockburn.-^A verbal communing is not 
binding in reference to land. 

Bell. — This is an accessary obligation, and 
a subsequent promise to execute whut he was 
previously bound to execute. 

Lord Mackenzie. — This is admitted to 
relate to the promise in the second issue, and I 
think it inadmissible, as it is incompetent to 
prove a substantive promise by parol. Re- 
ceiving this would be admitting proof of an 
agreement by a party in his own favour. 



Cockburn opened for the defender. — The 
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pursuer when he took this feu saw that the 
space was open, and must have laid his account 
with inconvenience till his houses were com- 
pleted. It is said the pursuer had right to 
this by practice } but he has only proved that 
the street must be made when the houses are 
inhabited, and that till then, access is all he can 
claim, and he had access. The cellars opposite 
were begun as soon as the pursuer made his. 
You must attend to the terms of each issue, 
and not say generally whether you give da- 
mages. 

Bellt in reply, stated the facts, and said, The 
defender is bound either to build the cellars, or 
forma road opposite the unfeued stances, — to ad- 
just the boundary, that the pursuer may get a 
mutual gable, — and to furnish a plan. He acted 
wrongfully in reference to the pursuer, as he 
did him a positive wrong ; and it is not neces* 
sary to make out that he acted culpably or ma- 
liciously. 

a 

Lord Mackenzie.— -Much time has been 
occupied in this case, and I shall therefore pro- 
ceed at once to the issues. 

That the pursuer was to build, must be found 
in the affirmative. Much evidence has been 
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Hatton given on the latter part of the issue, as to the 
defender building the cellars ; but there is no 
clause in the contract binding him to do any 
thing where the ground is not feued. When a 
contract is vague, proof of a univi^rsal practice 
by superiors is material in construing the con- 
tract, but in this case you will have to consider 
whether more is proved than that a superior 
makes the street when the houses are ready for 
living in, and whether, till then, the pursuer 
can claim more than access, which was given in 
this case. There is strong reason for the prac- 
tice, and I conceive the law is the same as the 
practice, and that in this case the defender was 
bound to give a road, but as the house was not 
built, that he was not bound to make a street. 
There is contrary evidence as to the state of the 
road, which you must consider. There was a 
total failure of evidence on the second issue, 
and on the third the question is on the failure 
by the defender. On the fourth, I do not thin 
much injury was done. 

On the fifth, two views of the contract ma 
be taken, the one that the defender was to give 
the feu as soon as the neighbouring proprietors 
agreed to settle the march, and no time is limit- 
ed, — the other is, that it was to be done imme- 
diately. It appears to me that this is an un- 

4 
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dertaking to settle it with little delay. He was Hatton 
bound to settle it in reasonable time, or to give Pedte. 
some other line, and pay the damage of the 
change. The line was not fixed, but on the 
other side it appears that the pursuer took pos- 
session. He has got the same quantity of ground, 
but says he is deprived of a mutual gable, which 
was shown on the plan ; but you will observe 
that the feu is said to be bounded by a line, and 
the defender stipulates that he is not bound by 
the plan beyond his own property, and he did 
not warrant a mutual gable. On the sixth issue, 
there is a failure of evidence; and on the 
seventh, the only delay after demand is from 
August to March, and no damage has been 
proved as arising from it. 

You will return specific answers, finding for 
the pursuer or defender on each issue, and if 
you find for the pursuer on any, you will fix the 
damages. 

Verdict — " For the defender on all the is- 
«* sues.'* 

JR. Bell and Rutherford, for the Pursuer. 
Cockburn and F. Robertson, for tbe Defender. 
(Agents, H, Fotheringham, w. s., and James Pedie, w. s.) 
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FindtDg for the 
pursuers in a 
question as to 
tne value of a 
whale. 



P&ESENT, 
LOmO CHIEF COXMI89I0NEB. 



Hutchison & Others v. Dundee Whale 

Fishing Company. 

An action to recover the value of a whale as 
wrongfully taken possession of by the defen- 
ders. 



Cf 

cc 

cc 

c< 
cc 
cc 

cc 



ISSUES. 

" It being admitted that the puraaers, John 
Hutchison and others, are owners of the 
ship or vessel called the Traveller of Peter- 
head ; and that the Dundee Union Whale- 
Fishing Comply, of which the defender, 
John Blair Miller and others, are. trustees 
and managers, are owners of the ship or ves- 
sel called the Thomas of Dundee : 
** It beinsT also admitted that the said two 
ships or vessels were employed in the whale- 
fishery at Davis* Straits during the fishing 
season 1829 * — 

" Whether, on or about the 2Sd day of 
August 1829, a whale at Davis' Straits was 



1830. 



THE JURY COURT. 



163 



€4 



DClNDEEWHALt 

Fishing Co. 



made fast to a boat in the employment of Hutchtson, &c 
the pursuers ; and whether, while the said 
whale was fast as aforesaid, the defenders, 
by themselves or others, struck, and there-^ 
after wrongfully took possession of and car- 
ried off, the said whale; and are indebted 
and resting owing to the pursuers in the 
sum of L. 1000, or any part thereof, as the 
value of the said whale." 



1. Taunt. 243. 



Hogarth v. Jack- 
son, 2 Car. and 
Payne, 595. 



Currie opened for the pursuers, and stated the 
facts, and that, when a fish is fast to one boat 
at the time it is struck from another, the fish 
beloi^s to the first boat. In the case of Fenn- 
ings v. Lord Grenville, 24th May 1808, the 
Court recognizes the custom of the fishers as 
binding, and since then it has been better as- 
certained. We are ready to prove what Scoresby 
states. Vol. II. p. SI 9, that, when the whale is ^, . 

' ^ ^ . . . Skmner w. Chap* 

entan£:led in the- rope, it is sufficient to fix the man» i ^o^^y 

^ f , and Malkin,69. 

right ; and, as in this case, the fish took out line 
from the pursuers' boat after it was struck by 
the defenders, it must have been a fast fish. 

Jeffrey, D. F. for the defenders, said. The 
law was admitted and it was merely a question 
of fact, and he would prove the fish loose, and 
that the line of the pursuers was broken short, 
but admitted that it would be difficult to recon- 
cile this with the evidence for the pursuers. 
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Hutchison, &c* A Witness was about to prove a statement 

Dundeb'whalb by one of the crew of the defenders, that he 

^"^y- saw the line broken oflF before he struck, and 

iDcompctent for j^ ^gg guj^ to be Competent to prove the stated 

prove a state- mcnt, though it did uot amount to prooi oi tbe 

meat made at 

the time by one mCt. 

of tbe crew of 

their Tcnad. 

Lord Chief Commissioner. — As this has 
been agitated, I must decide it, but cannot see 
bow the declaration of a party can be evidence 

for him. 

On his Lordship being requested by the 
Dean to note this decision, Mr Cockbum gave 
up the objection. 

Cockbum in reply, said, — The case was sim- 
ple ; and to get free of the contrary evidence, 
they might deduct the crews of both parties, 
and rest on the facts sworn to by others. 

Lord Chief Commissioner. — Cases of this 
kind are for the jury, and the question is. 
Whether ai the time the fish was struck by the 
defenders, it was loose, and not whether it be- 
came so immediately after ? If it was loose then, 
you will find for the defenders, as the. custom 
of this fishing is known over the world, that a 
fish remaining attached to the boat from which 
the first harpoon was thrown, at the time it is 
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DundbeWhale 
Fishing Co. 



Struck by a second, remams the property of the Hutchison^ &c. 
first harpooner. 

If you believe that the man of the defenders 
saw the end of the broken rope attached to the 
harpoon of the pursuer before he struck, then 
you must find for the defender, but before com- 
ing to this conclusion, you must consider the si- 
tuation of these men at the time, and ever since 
the question arose, and that they might unin- 
tentionally change the time of breaking from 
after to before the striking. They may be mis- 
taken as to the time, but those for the pursuer 
must be perjured if the line was broken, as they 
state that it was tight at the time ; and you will 
say whether you think the explanation by the de- 
fenders will account for the facts proved to have 
taken place in the boat of the pursuers, and the 
fact, that a fish when it gets loose goes on 
rapidly, but when fast that it rolls. It is un- 
comfortable to have to do with a case of con- 
tradictory evidence, and I could not leave it 
with you without making these observations. 

Verdict — " For the pursuers, and that the 
<< defenders are resting owing to the pursuers 
" in the sum of L. 600 Sterling.** 



Cockhurn and Currie, for the Pursuers. 
Jeffrey, D. F. and Maitiand, for the Defenders. 
(Agents, J. Kermack, w, s. and Ritchie and Miller, ) 
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THE FIVE LORDS COMMISSIONERS. 
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>^*v*^ Stewart v. Eraser. 

On a motion foi Xhis wss 8 reduction of the sale of the estate 

a New Trial, tn- 

competent locau of BelladruTD, OD the ground of misrepresenta- 

prove that they tioii. After various proceedings in the Court 

Terdi^ " of SessioH, the case was sent to the Jury Court 

The case was tried on the fcdlowing 



ISSUES. 

" Whether, during the summer and autumn 
*' of the year 1826, and at what time in that 
*' period, the pursuer agreed to purchase from 
** the defender the estate of BeUadrum, and to 

pay for the same the sum of L* 80,000 ? 

'* Whether the pursuer was induced, ky the 

misrepresentation of the defender, in regard 
*^ to said estate, to enter into the said agree- 
" ment ?" 



f< 



(( 



At a late hour on the 23d December I8S9f 
the following verdict was returned. 

Verdict—" That the pursuer, by letter 
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" elated 4th August 1826, offered tl>« defender Stb^art 

'' L* 80,000 St^Img f(^ the estate of Belk^ Pra^'ser. 

** drum, which oflFer was accepted by the defen- '•^^y^^ 

<< der by letter from him to th<^ pursuer, dated 

<< 8th August 1 836. Find dso that the said 

'* piurchase was further confirmed by contract 

** of sale entered into between the said parties 

^ on the 17th day o^the same month of August 

** 1826. And on the second issue, find for the 

" defendet/' 

Notice having been given of a motion for a Jan- 20, i83o. 
rale to show cause why the verdict should not 
be set aside, Ast^ On the ground that the jury 
had cast lots for their verdict ; ^d^ Because the 
verdict was against the evidence. 

Lord Chief Commissioner. — It appears to 
the Court that this must be decided by the 
practice in England, and there is a case solemn- owan v. War. 

,,.,,. , y • % y » d^ N burton, 1 Bos. 

ly decided m )80S, (which was read m Court,) and PuL n. r. 

which is so decisive, that it appears to us we 

cannot receive the evidence of the jurymen 

upon which the motion is founded. If, how* 

ever, parties insist on being heard, it is not for 

the Court to say they will not hear them ; but 

I thought probably gentlemen at the Bar might 

have heM this case decisive, and as it is not men^ 



326. 




168 CASES TRIED IN March 10, 

tioned by Mr Grant in his work on New Trials, 
I thought it better to state it now. 

The Court adjourned, that counsel might 
consider the case mentioned by his Lordship. 
Feb. 2, 1830. When the case was again moved, certain affi- 

davits were produced in support of the motion, 

Lord Chief Commissioner. — It is clear 
that if the charge against the jury can be made 
out by extraneous evidence, other than the oath 
of jurymen or hearsay, it is quite competent ; 
and with this view the Court wish the officers of 
Court, who had charge of the jury, to be ex- 
amined, that we may have before us all the evi- 
dence on the subject. It also appears to us 
more satisfactory to have them examined viva 
voce, that they may be subject to cross-exa- 
mination. 

This course was accordingly followed. 
Feb. 3, 1830. Cockbum^ in support of the motion. — This 

verdict ought to be set aside, 1^^ As improperly 
and illegally pronounced; 2^, If it is to be re- 
ceived, then, as contrary to the evidence and the 
justice of the case. 

The jury are sworn to return their verdict 
according to the evidence; but they entered 
into an illegal compact to decide by lot. Thq 
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relevancy of the objection will not be disputed, 
and I offer to prove the fact according to the 
law of Scotland. If this were a purely Scotch 
case, I would call the jurymen; and if they 
plead a privilege, I would then argue the ques- 
tion ; but it is said this is the time to meet the 
objection, and that it depends 'on English prac- 
tice. I demur to this application of the practice 
of England, though I admit, and found on the 
analogy, as its better practice is in our favour. 
One of the defects of trial by jury in England, 
stated by Blackstone, applies here. By the 
later practice, indeed, they reject the only evi- 
dence of the fact to impeach the verdict, though 
they admit it to punish the jurymen. They 
fine the jurymen for a profligate verdict, but 
hang the man convicted by them. 

The present case being the first here, ought 
to be decided according to justice and right 
reason, and we are the less disposed to adopt 
the English rule, though the Judges resolved 
that it is the law, because we find the opposite 
rule to have prevailed a few years before. 
The case in 1805 is admitted to be a change 
of the law, and that it is made on the ground of 
expediency or convenience. We think the op- 
posite decision expedient, though undoubtedly 
it is not free from danger, but much the greatest 
danger is in protecting an unprincipled jury. 



Stewart 




3 Blae. Com. 
381. 



Fowler Com. 
Dig. 496. Mel. 
lish V- Arnold. 
Bunbury, 61. 
Aylett V. Jewel, 
2 81. Hep 1299. 
Parr. v. Seames, 
Barns, 43& 
Hale V. Cove, 
1 Strange, 642. 

Owan V. War- 
burton, 1 Bos. 
and PuL N. R. 
326. 
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Graham v. New- 
lands, 3 Mar. 
Hep* 531* 



Forbes, &c. v. 
Magistrates of 
Aberdeen, 
Feb. 11, 1809i 



In cases of crime, a party when called as a 
witness is lk)und to speak, and why is there 
protection here ? There is nothing in tft^ sta- 
tutes on the subject, and it is essential to the 
justice of the case to have this verdict set 
aside. There is no limitation as to the evideiliee 
by which this is \o be proved, and the Court is 
bound to do justice to the parties^ 

The English law is not applicable to u% 
and there cannot be direct eases on the poi^ftt 
in Scotland, but there are soiiie bearing on 
the question. There was a ease for settiifg 
aside a cpgnition tried at Glasgow, where jury-* 
men were called ; and in a case in the Fii^t 
Division, where a jury had been called to value 
land, they were examined by a Sheriff, and this 
was not disapproved of by the Court. 

There is extraneous evidence of the fact, and 
even by the law of England this would be ad- 
mitted. 

But the verdict is contrary to evidence, aidd 
the justice of the case. The note of particu^ 
lars, containing the number of acres in the 
estate, and whether they were arable, pasture, or 
in woody may not have been the sole induce- 
ment to purchase, but it was an inducement, 
and it misrepresented the fact on^ which the bar- 
gain proceeded. 
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Lord Chi£T Combcissioner. — It is the de- 
sire of the Court that both groiuods which have 
been- opened should be fuUy argued snd replied 

to. 

I hope it will be attended to on the affidavits 

tbat there are two -views in which they are to 

be taken. Firsts Whether they afford a ground 

for the Court holding that what is surmised was 

done J Second, Whether they afford a ground 

for farther inquiry, by calling the jurymen, if the 

Court come to be of opinion that they can be 

called.. la some parts of the able argument 

we have heard, it seemed to be held that they 

afford sufficient evidence that the jury cast lots 

for their verdict. 

SkenCj for the defenders. — This motion was Feb. 27, isso. 
made on a ground which affects the conduct oi 
the jury in returning their verdict, and also as 
being a verdict against evidence. These are 
essentially diflferent, the one bemg, that there 
was no trialv the other, that the jury mistook 
the evidence. The relevancy of the first 
cannot be doubted ; the only doubt is on the 
evidence by whidh it is to be proved* The 
evidence now before the Court does not give 
rise ta the question, as the inference drawn 
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by the agent is founded on facts in which 
he is contradicted by others. The ver- 
diet being regularly returned and on oath, 
you must hold, that, if any proposal for casting 
lots was made, it was rejected. The only sus- 
picion raised here is on the affidavit of the 
agent of a party, and it would be extremely dan- 
gerous to proceed on it. In one of the cases 
in England, the oath of the attorney was held 
not sufficient ; and here affidavits are not evi- 
dence. No material fact can be -rested on 
the evidence of an agent, except as to instruc- 
tions for deeds, where he is a necessary wit- 
ness. In one case in England, though it was 
proved that the proposal had been made, the 
Court held that it had not been acted on. 

The question here is, Whether you will order 
the jury to attend and give evidence ? There is 
nothing in the affidavits proving that the jury 
are ready to admit that they were guilty of this 
great offence. Suppose they refuse to come when 
ordered, or if one or two come, are they to con* 
vict the others of perjury, and render them 
infamous ? In England it was decided in 1805 
with much deliberation, and on a view of all the 
cases, that jurors could not be called j and in 
questions of this nature, as in cases of insu- 
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ranee, it is competent to refer to decisions in 
^England. We are prepared to show, that what 
is now proposed is even more inconsistent with 
the law of Scotland than of England. 

There is no trace of the admissibility of any 
such evidence in any of our authorities, as re- 
ferred to by Baron Hume ; and I am not aware 
of any case in which a socius criminis who ad- 
mitted himself guilty of perjury was received 
as a witness. Jeffries would not receive this in 
the trial qf Oates. The law of Scotland has 
a horror at perjury. This is much stronger 
than if the application had been to correct the 
verdict on the spot. 

2. Supposing this a true verdict, it is said to 
be contrary to evidence ; but there was evidence 
to balance, and the Court will not interfere. 
The pursuer was bound to prove that he pur- 
chased on the note of particulars, and that he 
altered his calculations in consequence of seeing 
it i but the reverse was established ; and we 
showed that he did not buy on calculation but 
advice. It is no slight misrepresentation which 
will be sufficient, but must be such as goes to 
the foundation of the bargain ; and we are not 
bound to show that the verdict is right on the 
calculation. It was a fair jury question, whe- 
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ther be bought on the calciilatioQ or advice, 
and the j«ry decided it. .^ 

Jeffrey^ D. F. — It is candidly admitted that 
the allegation is relflvant ; that, if proved, it is fa-> 
tal to the verdict ; and that the English decisions 
are not binding as authority here. This question 
turns partly on the form of process, and pardy on 
the law of evidence ; and in neither of tkese have 
the statutes introduced the law of England. 
That law is introduced in cases of treason, but 
not so in civil cases. By the statutes as to jury 
trial, a verdict may be set aside when it is essen- 
tial to the justice of the case. We have been 
wronged by « verdict ; and when we seek re- 
dress, we are met by an objection to part of the 
evidence. It is said affidavits are not allowed 
by the law of Scotland, and that an agent is an 
incompetent witness. Agents are not witnesses 
in the matter remitted to probation, but they are 
competent in this, which is informing the Court 
of an irregularity in the trial of a cause. I 
demur to an affidavit being in Scotland proof 
of any important fact ; it is merely solemn in- 
formation to the Court of facts, which a party 
are ready to prove. 

The question then arises. Whether the rea-^ 
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sons of the recent law of England are such as Stewart 

to exclude this inquiry. Authorities were pro- FRASEt. 

mised, but not given, to fortify the En^ish de- ^^^^'^^^ 

cision ; and the only reference was to a dictum 

of Baron Hume, but that refers to a written 

verdict in a criminal case. Reference was also 

made to the old statutes for punishing jurors ; 

but it is clear from Mr Hume's work, that the I J?"*"^; 224. 

' 2 Hume 8 Tr. 

common mode of proving the offence ^as by the ^9 
lurymen. In a case in M'Laurin, dolibts are Maciaunn, cr. 

, 1.. .. ^ 1 , , Ca.381. 

expressed on this subject. Ant/ solemn deed 
may be reduced on the ground of fraud, except 
a verdict in a criminal trial. 

In this case the allegation is relevant, and the 
injury great ; but an objection is taken to the 
evidence, and at rather an early stage. It is 
said the jurors are incompetent, as they must 
admit themselves perjured ; but that is an inac- 2 Hume, I37. 
curate use of the term perjury. 

The rule exclirding this evidence is founded 
on a short-sighted policy, as all inquiry cannot 
be prevented. The dignity of the Court is 
already violated by the surmise of such a pro- 
ceeding, and unless there is an absolute bar- 
rier to inquiry in the slightly considered, and 
rashly adopted, reasons of policy which have 
been referred to, then justice to the party is the 
first point. Where socii criminis are received. 
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and where the reason of the English decision is 
not sufficient, this application is not to be re- 
fused on the ground of inconvenience. 

On the question of the verdict being contrary 
to evidence, it is clear that the note of particu- 
lars runs through the whole bargain ; and is 
it to be conceived that the same sum would 
have been offered if the party had been aware 
that the note was erroneous nearly to half the 
estimated rent ? 

Lord Chief Commissioner. — In this case a 
rule to show cause why there should not he a 
new trial, was granted by the Court. Cause 
was shown, and we have heard a reply. 

The motion is grounded on two points,—- 
Firstf It is said that the affidavits and testimony 
given before the Court, render it proper to 
examine the jury whether they cast lots for their 
verdict ; second. It is said that the verdict is 
contrary to evidence. 

In the whole circumstances, it would be a vain 
pretence in me did I not say that I felt consi- 
derable anxiety, as it is the first time in this 
Court that any serious charge has been made 
against the jury, and which in its nature must 
prove very prejudicial to the institution. This 
charge must have affected all the Court, but was 
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peculiarly distressing to me, who, for fifteen Stewart 

Vm 

years, have had my attention at all times and Fraser. 
places directed to this subject, and this is the ^"" 
first time that any thing has occurred materially 
affecting this essential part of the institution. 

This has been argued at the Bar as a ques* 
tion of evidence, and it is said that it must be 
decided by the law of Scotland. If it were a 
question of evidence, I would accede to this, as 
I have always held, that, in questions relative 
to the legal rights of parties, the rqle of the 
law of Scotland, not England, must regulate* 
But the frame of the institution is borrowed 
from England, — the number and constitution 
of the jury, — their unanimity or agreeing in 
their verdict, — the redress of error by motions 
for new trial, and by bills of exception, — -the 
proceeding by special cases, find special ver- 
dicts,-^in short, all the machinery is English, 
and reference must on these points be made to 
English cases. I shall not dispute about words, 
as to whether the English cases are binding, 
as the true question is, not whether we are 
bound by decisions pronounced in England, but 
whether we shall depart from the practice of a 
wise nation on a matter of this sort ? 

If this were a question of evidence, I think 
I could shpw, from the course of practice as to 

VOL. V. M 
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Stcwa rt |.{j^ admission of accomplices, and a man not 
FftAsiR. being bound to criminate himself, that the law 
*^ and practice of the two countries Ms precisely 
the same, or so nearly the same, as to make it 
impossible to come to a different conclusion on 
the question now before us. But this is not a 
question of evidence ; it is a question as to the 
constitution of the jury, and that constitution 
stands in the way of the question of evidenee. 
I do not, however, rest the distinction on the 
practice of the two countries further than to 
say, that the question cannot be supposed to 
have arisen in the Criminal Court of Scotland, 
where the jury decide by a majority. 

What I have to state relating to the consti- 
tution of the" juiy is independent of their num- 
ber, or the necessity of their agreeing in their 
verdict. The constitution, so f^r as it relates to 
the sacred nature of a verdict when given, is the 
same in both countries, but, supported as I am 
by such great authorities on each side of me, I 
shall not go with minuteness into the question 
as it relates to the rules in Scotland. What- 
ever discrepancies there may have been. Baron 
Hume speaks sound sense when he says, in the 
passage referred to at the Bar, that the utmost 
danger and uncertainty would be the conse- 
quence if questions were to be raised against 
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the verdicts of juries by examining the jury Stewart 
themselves after their verdict was delivered and Frasek. 
the jury discharged and separated, and liable to 
be influenced elsewhere. Here the jury con- 
sists of twelve — they must agree in their ver- 
dict—their time of deliberation is limited to 
twelve hours — this was introduced for the wisest 
purpose, as at the time trial by jury was intro- 
duced into Scotland there was a strong feeling 
that unanimity in the jury might render a sa- 
crifice of conscience necessary. That can never 
be necessary here ; and we are freed from 
the ridicule which has been cast on England 
that strength of body, not of conviction, decided 
the verdict* 

In reference to this question the constitution 
of the jury may be viewed in three points ; Ist^ 
Their mode of receiving information ; 2rf, Of 
deliberating ; Sd^ Returning their verdict and 
recording it. The first is all in public, and is 
wisely so, as the institution could not go on sa- 
tisfactorily without this. It secures attention 
and correct behaviour during the longest trials. 
But jurors are not like us to deliberate in public. 
With respect to Judges, it is proper that their 
judgments and the reasons for them should be 
discussed in public, but jurymen are unaccus- 
tomed to public discussion, and require quiet 
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retirement, and it is essential that they should 
not be interrupted from any quarter. At 
first the views of some may be crude till aided 
by the others, and they are not to be spied 
in the steps by which they come to agree. If 
juries are not fit for distributing justice, unless 
their deliberations are under inspection, then 
the country is not fit for trial by jury. 

As to the £nglish cases, it is essential that 
they be well considered, and I am satisfied, that, 
notwithstanding all the research which has 
been employed in them, they have not been so 
fully brought forward as they might have beeu, 
and it is fit the principle should be better 
sifted. It appears to me that the cases have 
never been fairly before any court, and that 
the later cases have merely enforced the ori- 
ginal decisions. I have gone through the 
argument of counsel and the cases minute- 
ly, and shall state the result. The first case 
was Lord Fitz waiter's in 1675, in which it is 
merely stated that the verdict was to be set 
aside, as the jury had cast lots ; but there is -no- 
rthing in it to show that the jury Vrere examin- 
ed ; and the circumstances tend to show that they 
were not, as they were punishied. The case 
was under Lord Hale, and the presumption is, 
that every thing was regular. The next case 
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is that of Fry v. Hardy, of which there are Stewaet 
sevei*ai reports, but the best is that by Sir Fraser. 
Thomas Jones, and in this case the jury were 
not examined. The only others till the cases 
reported in Strange is the case of Mellish v. Ar- 
nold in 1721 in Bunbury, and there is no evi- 
dence that in it the jurors were examined. 
The next case is that in Strangers Reports, 
Hale V. Cove, in which it does not appear that 
there was any examination of the jury, and it 
is cited in the case of Vasie v. Delavel in 1785, 
when Lord Mansfield refused to receive the af- 
fidavit of the jurors — but in 1735, in Parr v. 
Seams, and in 1736, Phillips t;. Foster, in Barns's 
Notes, the affidavits of the jurors are, for the 
first time, received. In the case of Aylett v. 
JeweU, in 1779> reported by Sir W. Black- 
stone, the Court seem to have intended to ex- 
amine the jurors, but did not. The next case 
is the one which was decided by Lord Mans- 
field in 1785, who went to the original cases, 
and refused the affidavits. In tha^t case, and 
in the one decided by Sir J. Mansfield in 1805, 
they resort to the original principle of the law 
of England' — they do not introduce a new rule, 
but return to the old law, which had been im- 
properly deserted. 

In the case in 1805, all the Judges concurred ; 
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and at that time Ix>rd EUenboroogh was at die 
head of the Court of King's Bench, and of the 
Common Law of England; and it is not unworthy 
of notice, though a minute circumstanoe, that he» 
as counsel, moved for the admission of the affida* 
vits in I7S0, which would draw him to consider 
the cases previously decided ; but even, with the 
impression which is made by cases at an early 
period of professional life, he agreed with the 
other Judges, who disregarded the cases repot* 
ed in Bams, and returned to the original rale» 
when the wisdom of the Court held that the ju- 
rors could not be examined. I have alluded to 
the case of Mellish and Arnold in 1721> hot 
omitted to state the particulars. In that case 
the Court were satisfied by extraneous evidence 
that the jury had got a large sum of money. 
This case establishes the principle, that if the 
misconduct is proved by other evidence, the 
verdict will be set aside — it also establishes that 
if the jury come to exculpate themselves, the 
Court will receive them — ^but inculpation and 
exculpation are in a very different situation. 
What goes to establish a verdict may be receiv- 
ed, but what goes to defeat it will be rejected. 
The rule is held so trite in England, that in 
1828, when Mr Brougham moved for a rule, as 
in the present case. Lord Tenterden said. Yon 
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do not move on an affidavit of a juryman ? and Stewaat 
Mr Brougham acquiesced. Fraser. 

This brings us to the consideration of how 
far there is any danger in following these deci«> 
sions, or, if I may use the expression, whether 
expediency should lead us to swerve from the 
practice as established in England. In some- 
thing less than 200 years, within which period 
the practice of granting new trials has become 
more frequent in England, there have been 
seven or eight cases where this point has been 
mooted. In two of these the jury have been 
examined, and in the others not. Has re- 
jecting this inquiry, I may ask, injured the 
course of justice, or weakened the confidence of 
that country in their juries ? In this country, 
where I have always reported favourably of 
the juries, is it probable that they will put on a 
different character now, especially when they 
know that they will be relieved in twelve hours, 
if they cannot then agree ? 

The right to examine the jury having been 
stated at the Bar, and earnestly enforced, I have 
thought it right thus fully to consider it on ge» 
neral principle, as it is our duty, not only to 
administer justice, but to give satisfaction in 
its administration. But I must now view this 
as a question of fact ; and how does it stand ? 
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Stewart The Verdict was regularly given; there are 
Eraser. two affidavits, and the examination of the of- 
ficers on which this motion is founded. I 
shall not say any thing on the point of the 
affidavit being by the agent, but* shall, go 
at once to the facts stated in his affidavit, 
and upon which it is said we ought to ex- 
amine the jury. The first fact sworn to by 
Mr Shepherd is, that a hat was called for, but 
in this he is not confirmed, as the officer proves 
that all the hats and great coats were given 
them, but that one hat was not found till after 
they were released. Though I have no doubt 
Mr Shepherd's conviction is honest, this proves 
that he had not correctly observed the fact. The 
next is, that he heard tearing of paper, and 
in this he is confirmed by the officer, who also 
adds that he heard them say take or call 
the votes. The next is the noise of a pen on 
paper. The tearing of paper, and the writ- 
ing is accounted for by the jury having written 
their verdict, and the hearing the noise of 
writing, would not be accounted for by their 
having merely written the letters P. and D. for 
pursuer and defender on two slips of paper. If, 
therefore, I thought the evidence of the jury 
could be given, I would say that in this case it 
ought not to be given, as the facts sworn to are 
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not sufficient to raise the question of their ad- Stewaeit 
missibility. Frasee* 

Suppose the jury could be exa^iined, what 
becomes of their private coaiuiunication ? If 
their communication is not to be private, 
then they ought in all cases to be watched by 
those who can give correct evidence on the sub* 
ject ; and would the legislature be disposed to 
subject them to this? If, at the end of fifteen 
years* trial, the country has not confidence in 
its juries, then the country is not fit for trial by 
jury. This is all I have to oflPer on the ques- 
tion of setting aside the verdict on this ground, 
or, as the Dean of Faculty said, on the point of 
examining the jury. On this point, my voice 
decidedly is for discharging the rule- 
On the second ground, on which the motion 
is rested, viz. That the verdict is contrary to 
evidence, I do not think the case was put in all 
the views in which it might be presented, and 
that, therefore, we ought to have a farther hear- 
ing on this point by one counsel on each side ; 
but this cannot be till May. I shall, however, 
state the points to which the argument ought to ^ 
be directed. 

The written note of particulars on which this 
turns is not, in fact, met by contrary evidence, 
but is avoided by stating, that the sale did not 
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proceed upon it, but that the pursuer acted on 
the advice of Mr Fraser of Fingask ; and the 
question is. Whether the advice supplanted the 
note? 

On the 1st of August, the pursuer writes 
under the impression of the note ; on the Sd, 
Fingask, being ignorant of the note, writes, 
advising him to give L. 80,000 i on the 4th, 
the pursuer ofFers this sum without mentioning 
the note ; on the 7th the defender writes to 
him ; and, on the 8th, the pursuer answers, 
concluding the bargain. Then, at a subsequent 
period, a minute of sale is entered into. The 
meeting for this purpose was on the 17th, and 
was in consequence of a letter from the defen- 
der on the 14th. Just before the minute of sale 
is entered into, a paper is given to the pursuer, 
dated also on the 14th, which revives the note 
of particulars, and goes through a number of the 
statemj^nts in it, but does not mention the num- 
ber of arable acres. The question is. Whether 
this was not an act on the part of the defender 
which revived the note as his act, and whether 
the note or the advice of Fingask was the in- 
ducement to purchase? Whether, though it 
may not have been the ground of the o£Per, it 
was brought forward before the conclusion of the 
sale, to influence the mind of the pursoer ? 
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Lord Pitmilly. — As I concur in the opi- Stewaet 
xiion now delivered, it is unnecessary for me to Fbaser. 
go into detail ; but I shall say a few words on the 
law of Scotland, as it bears on this interesting 
question. Whether a jury, after having gone 
through the solemn ceremony of delivering their 
verdict in presence of a Judge, declaring it to 
be their verdict, and witnessing its being record- 
edt it is competent for them, ea: intervallo^ to 
challenge it as improperly obtained ? 

The mere statement of this question is suffi- 
qient to show that there is a radical error in 
supposing that an answer to it is to be found in 
the common rules of the law of evidence ; and * 
that, if there is nothing in that law to exclude 
the jurymen as witnesses, the question must be 
answered in the affirmative. If it did not ap* 
pear at first sight that this is not a question on 
the law of evidence, we should be satisfied on 
this point by looking into our law books, where 
there is a long enumeration of the qualifications 
and disqualifications of witnesses. This is the 
case both in Pbillipps and Tait \ but there is not 
a word in either of these works, especially in this 
part of them, on the competency of jurymen 
impugning as witnesses their own verdict. 

If this were a common question in the law of 
evidence, I see much difficulty in excluding the 
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testimony ; for though it would be received 
with much suspicion, still it is difficult to say 
that it is incompetent. We admit instrumentary 
witnesses, though they are liable to the pains 
of forgery. I could not go along with this 
part of Mr Skene's argument, and feel a diffi- 
culty, in this view, of rejecting the testimony. 
There are siluaiionSy however, in which per- 
sons, though admissible on ordinary principles as 
witnesses, yet, on higher grounds, cannot be ad- 
mitted or called upon to give evidence. A Judge 
in a supreme court is in this situation, and if ins 
subsequent trial it is necessary to ascertain the 
' facts, heis not to be called on or permitted to give 
evidence. In one case tried before your Lordship, 
this was permitted by consent of both parties, 
and it being stated that the parties were taken 
by surprise if it was not allowed ; but on that 
occasion the Court laid it down distinctly that it 
would not again be allowed. Though he is the 
best witness, he is not permitted to give evi- 
dence, but.the case of a juryman is infinitely 
stronger. The reason of the exclusion is, that 
subjecting a Judge to cross-examination, &c. 
would prove prejudicial to the administration 
of justice; and this principle applies more 
strongly to the case of jurymen if they are to 
be allowed to impugn their verdict. If their 
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evidence of such a proceeding is allowed, there Stewart 
is no end to k ; for though in this case» it is Frasea. 
said they all cast lots, and that they will prove 
it, still the same must apply to a part, or ' 
even to one casting lots for the verdict he is 
to give. This, if admitted, would put an end 
to all security in verdicts. We must trust to 
the integrity and intelligence of jurymen ; and 
were we to pennit this examination, it would 
give a fatal blow to this mode of trial. Expe- 
diency controls th^ common rules, to the effect 
of admitting objectionable witnesses, and also 
of refusing unobjectionable. A socitis crimims 
is admitted contrary to the common rules. 
These rules bend to expediency — to public po- 
licy ; and though, by the common rules. Judges 
and jurymen would be admissible, on the ground 
of public policy they are not admissible. 

On this subject it is unnecessary to refer to 
authority, when none is brought against it. 
The only authority is the case of the Magistrates 
of Aberdeen, 11th February 1809, referred to 
by Mr Cqckburn, and that case appears to me 
to be on the other side. In that case, the jury 
had not gone before the Judge and delivered 
their verdict, but the clerk had gone privately to 
the Judge, and it was deeided that that * vf^s 
not a good verdict, and that the jury might be 
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examined on the subject. But there is more 
direct authority than this in Mr Hume, and 
the doctrine he states is confirmed by two deci- 
sions referred to. I have no doubt that juries 
were occasionally called before the Privy-Coun* 
cil ; but I do not think this militates against the 
Yiew we take of the subject ; and in a ques* 
tion as to intercourse with the jury, they have 
been examined. But in these the Court fol* 
lowed out the act 1587- 

But there is no case where they have been al« 
lowed, with the approbation of the Court, 
to impugn the verdict after acknowledging it. 
There was one case which has not been re* 
ferred to, where at Glasgow it was stated, two 
days after the verdict was returned, that five of 
the jury had not been sworn. This was certified 
to the High Court of Justiciary, and in the 
hurry of the Circuit, the Judges examined the 
jurymen, but on reviewing the case, the Court 
disapproved of this, and sustained the verdict. 
The verdict was sustained on the ground, that 
the record was not to be questioned. It is ad- 
mitted by Mr Skene that this is a relevant ob- 
jection. I think something might have been 
said on this subject ; but taking it as relevant, 
I rest on the case at Glasgow as proceeding on 
a different principle. It will be seen from the 
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report in the appendix to Mr Burnet's work, 
that the Lord Justice Clerk and Lord Meadow- 
bank both disapproved highly of the examina- Burn^ ipV 
tion, and this is the only case in which the p*^^' 
thing was done^ and there it was disapproved of. 

There is another case of the same nature, simrpe in 1820. 
where a juryman was incautiously examinedi 
but not on oath, and in that case there was a 
host of other evidence. I believe that case fol- 
lowed the precedent of that of Menzies in 
1790. 

On the authority of Hume — of the caseSi— 
and on principle, I have not a doubt that this evi- 
dence is inadmissible, according to the sound 
principles of the law of Scotland, and were it 
admitted, the consequence would be most pre- 
judicial to this institution, and to the admini- 
stration of justice. 

Even if our law was not so express as I think 
it is, the English authorities would be satisfac- 
tory. I never had a doubt on the subject, and 
my only difficulty has been to keep my mind 
disengaged, and to attend to the arguments of- 
fered. On the whole, I think it inadmissible, 
and that it would be most prejudicial to the ends 
of justice to admit it* 

1 also concur in thinking that we should hear 
farther on the other point, before proceeding 
to decide it. 
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Lord Gillies* — ^If it was unnecessary for 
XiOrd Pitniiny to say much, it is still less neces- 
sary for me, as I concur entirely in all that has 
been stated by your Lordship, and by him. I 
concur in the opinion, that this is not a question 
of evidence, but practice, and I thought, and 
still think, th^tt, in a matter of this sort, j^nglish 
cases are almost as binding here as in iBnghiad.. 
This case presents itself in a new point of view 
on the affidavits, as it does not appear to me 
that the affidavit of Mr Shepherd amounts to 
what could be called presumptive or prima 
facice evidence. I cannot even say that it 
raises any very strong suspicion, as the cir- 
cumstances are much done away by the fact^ 
sworn to by the officers of Court. He is a man 
of integrity, and swears to his belief; but that 
is not sufficient, as the grounds on which he 
rtsts the conclusion do not amount, in my opi- 
nion, to a semi plena probation Were we, on 
this affidavit, to allow the examination, it would 
amount to this, that we must in all cases admit 
it on. proof of the belief of a party or his agent. 
In general, an affidavit ought to be made to a 
fact sufficient to set aside the verdict. 

It was said that instrumentary witnesses were 
examined; hut their case, and that of a juryman, 
is very diffisrent. They may be witnesses or not 
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as they choose ; but jurymen must attend. If Stewart 
proof is admitted that all the jury cast lots, Fraser. 
where is it to stop ? Suppose one juryman is "^-^^-^^ 
bribedi or that one went on the opinion of ano- 
ther, are they to be examined ? Such a principle 
would prove fatal to the institution. I there- 
fore concur entirely in the opinion delivered. 

On the other point, I think that there 
should be farther argument. 

There was a case tried where I was the Gnhamv.New- 

w , 11* • <■ lands, 3 Mur. 

Judge, and where jurymen were exammed, Rep.531. 
but there was no room for the present ques- 
tion. It was a reduction of a cognition, and 
the allegation was, that the person was a 
rogue, and feigned himself mad ; but in that 
case the persons who were on the first jury were 
called, not as jurymen, to support or do away 
the verdict, but as persons acquainted with the 
man cognosced. It was a clear case, and the 
man having been before the first jury, and not 
being produced to the second, I said they ought 
to find for the defender. 

Lord Cringletie. — I heartily concur in the 
opinions delivered, and my difficulty was the 
same as that felt by Lord Pitmilly, to keep my 
mind disengaged. On the principles of the 
law of Scotland, if there were no other autho* 
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Stkw*«t rity on which to reject it, I think this inadmis- 
FmiB. sible. A jury is to be kept apart — inclosed — 
^"^''■^ and are so sacred, that, if any one went with 
them, the verdict is null ; they are debarred 
from intercourse with all mankind ; and their 
verdict is held to be truth. In this case the 
jury delivered their verdict, and declared it 
theirs, and after this, and after they have hsd 
intercourse with others; are they to be allowed 
to annul their verdict ? It would be contraven- 
tion of the whole system ; and I concur in the 
principle that it is incompetent. When there 
was an assize of error, they must examine the 
jury ; but if this was competent on general prin- 
ciples of law, there was no use for a statute ; 
and why was the Act 1471 passed ? 

I concur also as to hearing farther argument 
on the other point. 

"LoKD Mackenzie As I agree in the re- 
sult, I shall not go into detail. I agree as to 
the af&davits and other external evidence, that 
what is sworn to is perfectly consistent with the 
fact, that there was no misconduct on the part 
of the jury ; and the question comes, whether, 
in these circumstances, the Court can order 
the examination of the jury to annul their ver- 
dict. I doubt, if this objection goes merely to 
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granting a new trial, it would go the length 
that there was no verdict. If this were admit- 
ted, I see no limitation of time within which a 
verdict may not be questioned ; and I do not 
know if a judgment following on it would con- 
firm it ; and I suppose it would require forty 
years to cure it. It is plain that in a question 
of thi^ sort there is no limitation to acts of mis- 
conducts—one may swear that he misconducted 
himself, which, if disclosed before the verdict 
is i*eturned, might render it null. Would you 
allow one to swear that he drew lots for what 
he was to say ? This would be contrary to the 
nature of this or any other institution where 
the deliberation is private. 

If this were an open question, — ^if there were 
no authorities on the subject, — I should feel ex- 
treme difficulty in admitting any proceedure 
on such an allegation, especially by calling the 
jury to impeach their own verdict. In 1 787, 
the rule was laid down in this country, and it 
is clear that at the time this Couit was establish- 
ed this was also the rule in England. If, then, 
it had been intended to fix a different rule 
here, would not the legislature have altered 
this at the time it copied from England the 
other grounds for granting a new trial ? But 
there is no indication that our proceedings in 
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Stbwabt this matter was to differ from the laws of both 

England and Scotland. 

On the other point I concur. 

^ ^ted ^^ During the Summer Session, the case was 

Jury not having again brought before the Court, and, though I 

to a material was uot present when the New Trial was grant- 
piece of evidence. ,iV»ii« « I'l 

ed, the following note may be relied on. 



LoBD Chief Commissioner. — ^Thequestion, 
whether there was actual misrepresentation, is 
not one which it is necessary to consider, be- 
cause it is allowed, and was sufficiently esta- 
blished at the trial, that a paper entituled. Note 
of Particulars, did represent this estate to be 
very different from the result brought out by 
admeasurement. Therefore, as to the fact of 
there being misrepresentation, I shall not say 



more. 



The question as to the influence of that mis- 
representation upon the transaction between the 
parties, is this, — The pursuer contends, that 
the representation in the note of particulars was 
a material inducement with him to make the 
purchase. He does not confine himself to its 
being the sole inducement, but to its being an 
inducement, and a most material ingredient in 
leading him to make the purchase. The de* 
fender contends that the note of particulars. 
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and the representation in it, is to be entirely Stewart 

excluded from the transaction, and that the sale Fkashr. 

must be held to have been made in consequence 

of the advice of Mr Eraser of Fingask. So 

there is an exclusive proposition maintained, 

viz. that the note of particulars did not induce 

the purchaser to make the bargain ; and the 

jury have found by their verdict, that it did not 

induce the pursuer to make the purchase. 

In considering this case, the evidence on 
which it depends should be distinctly characte- 
rized and well understood. On this part of 
the case (the inducement) there is not one 
single iota of parole evidence. The only testi- 
mony by a witness is that of Mr Fraser of Fin- 
gask ; and his evidence was taken on commis- 
sion. So that even that evidence appeared in 
writing, and therefore can undergo no variance 
in looking at it now and at the trial. The 
other parts of the evidence are letters, and some 
very few documents. All these may be resort- 
ed to in the very same state in which they ap- 
peared at the trial. They can make no diffe- 
rent impression, then or now, other than what 
arises from the mode of reasoning on the facts 
they represent. 

It is necessary that dates should be particular- 
ly attended to. The first piece of evidence, in 
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Stewart poj^t of date, is a letter of the 27th July 1826, 
Fraser. from Mr Fraser of Fingask to the pursuer, in 

which he intimated, that Mr Fraser, the defen- 
der, intended to sell his estate of Belladrum. 
It is contended, on the part of the defender, 
that his advice was the pursuer's inducement to 
make the purchase. The parties were brought 
together by a letter of the 29th of July 1826 ; 
and on the SOth, there was delivered by the 
defender to the pursuer, what is called the 
note of particulars. It was delivered to Mr 
Stewart by Mr Fraser, the seller of Bella- 
drum, in the house of Fingask, but, as appears 
from Fingask's testimony, without any intima-^ 
tion to him that the paper was delivered. It 
was taken home by Stewart, who, at the 
meeting had stated, that he was ready to 
give L. 70,000 for Belladrum. It appears that 
Fingask had instructed him, that he might bid 
from L. 70,000 to L. 80,000 ; and if he came 
up to that sum, he would not make a bargain 
that either he or his family would regret. He 
took the paper with him to his residence near 
Nairn ; and after its being forty-eight hours in 
his possession, he writes a letter on the 1st of 
August, saying that he was ready, in conse- 
quence of having perused the note of particulars, 
to bid L. 75,000. Belladrum receives this 
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letter on the immediately following day, offer* Stewart 
' ing L* 7^>000, induced by the note : Belladrum Frasea* 
sends this offer to Fingask, and asks him to 
make a communication again to Mr Stewart* 
Belladrum then writes a long letter, dated the 
2d of August, upon the suljrject to Stewart. 
Now, in this letter, he takes no notice whatever 
of the note of particulars ; yet it is an answer 
to the letter which mentions the note as the in- 
ductive cause of the offer of L. 7^fOOO. The 
note is thus allowed, by this silence on the part 
of Belladrum, to remain on the mind^ of Mr 
Stewart, the pursuer, as a representation of the 
particulars of the estate ; — there is nothing said 
to vary its operation on his mind j — the defen- 
der does not repudiate the note ; — he does not 
say that you ought not to have rested your cal- 
culation on the note; he does not say that 
doing so was altogether foreign to his purpose ; 
he docs not repeat what, it is said, he men- 
tioned at the meeting, that it was merely made 
up to give information to a bank for a loan, and 
was never intended as the data for a purchase. 
He says nothing about it at all, — but allows the 
note, at this date, to remain, to have what influ- 
ence it may on the mind of the pursuer. 

The next step in the case is, that Mr 
Stewart, the pursuer, made a second offer, ad- 
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vancing to L* 80,000 ; and, on that occaaon, he 
does not again mention the note, but there is 
an expression in the letter containing that olfer 
which deserves to be attended to. It is dated 
the 4th of August. The expression is, '* Taking 
'< all the matter relative to this subject into con- 
<< sideration, I offer you L. 80,000/' Then aU 
the matter, it should seem to me, must refer to 
all that had been made the subject of consider- 
ation, — whatever had been represented by fin- 
gask, — whatever the pursuer derived fixim his 
own knowledge of the estate, or the impression 
which the appearance of the estate might have 
made upon him, — whatever had come from the 
perusal of the note of particulars, for the note 
had not been withdrawn from consideration, it 
had not been repudiated, but had been allow- 
ed to remain to make an impression, and to 
operate tc^ether with the other inducements. 
No answer was sent to this letter of Stewart's 
of the 4th of August ; and he wrote again to 
the defender on the 7th of August, requesting 
that he would come to a determination reqpect- 
ing the sale. On the 8th of August, Belladrum 
writes, accepting of the L. 80,000, and making 
some subordinate observations. In this letter, 
he allows the note of particulars to remain pre- 
cisely where it was ; he does not remove any 
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impression made by it. In a day or two after, Stewart 
on the lOtb of August, Mr Stewart, the pur- Fraser. 
suer, writes to Belladrum, the defender, request- 
ing a general view of the public burdens on the 
estate, saying, they did not appear in the note 
of particulars. Here the note of particulars is 
again brought under the view of the seller by 
the purchaser, as a document to which he had 
made reference. Then comes the question, 
and it is most material indeed to consider it. 
How the seller considered this request, and 
what he does in respect to it ? He sends a 
most minute statement of the burdens, more 
than was required, not only stating usual pub- 
lic burdens, but the assessed taxes; still he 
does not in this letter, which is written on the 
13th, (a delay caused by his being absent from 
home when the letter of the 10th arrived at 
Belladrum,) make any observation with regard 
to the note of particulars. Here then, is a 
letter advancing a step further, in which the 
note is specifically referred to again by the pur- 
suer. The defender returns an answer as to 
the matter inquired about, but he makes no ob- 
servation upon his reference to the note of par- 
ticulars, derogatory of its authority. This is a 
little more than mere want of repudiation, be- 
cause it is a second instance of its being brought 
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Stewart under the Dotice of the defender, as an instru* 
Frasca. ment to which the pursuer was in the habit of 
"^^ referring. In this situation matters stand till 
Mr Stewart is desired by Mr Fraser to come 
to his TFraser's j house, or to receive him at his 
(Stewart's) residence near Nairn, for the pur- 
pose of concluding a minute of sale. This ends 
in a meeting at Wilson's Hotel in Inverness. 
They met on the lyth August. A minute of 
sale is there drawn out, and that minute makes 
the concluding part of the transaction ; whether 
this minute is to be set aside, depends on the 
Court of Session, and they depend on the ver- 
dict of a jury. 

It appears that, on the 14th of August, 
Belladrum drew up a memorial of observations 
on the note of particulars ; that memorial is 
not delivered till the day of meeting, (the 
17tb ;) nor do I mean to attach any unfairness 
to this delay. It is put into the hands of the 
purchaser before the minute of sale was begun 
to be drawn out. That memorandum appears 
on slight inspection, as well as by minute ex- 
amination, to be a memorandum prepared at 
the instance of Belladrum, or by himself, upon 
the note of particulars. It was made matter of 
considerable observation at the trial. I will 
not pretend to say from recollection, that I am. 
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at this distance of time, master of all the ways Stewaut 
in which it occurred to my mind at that time ; 
but this I feel, that it did not occur to my 
mind in the prominent way it has done since, 
as to its effect on the note of particulars. I 
treated it chiefly as referable to the inaccuracy 
of value of the estate as represented in the 
note of particulars. Now, by attending to 
this memorandum with repeated and minute 
deliberation, I am led to consider it as a paper 
advancing a most material step beyond any yet 
stated respecting the note of particulars. In 
the first letter, the note is not repudiated by 
the defender ; in the second instance, it is not 
mentioned by him at all, although it is twice re- 
presented in writing as a paper to which the 
pursuer had reference in considering the amount 
he should offer. Then, notwithstanding the 
letter of the ISth, in which the defender makes 
no allusion to the note of particulars, we find 
that he had, on the 14th of August, completed 
the preparation of this memorandum, produced 
on the 17th. It is prepared by the defender 
as a commentary on the note of paiticulars, 
which is now no longer not repudiated, but is 
recognized and commented on in all its parts, 
with the exception of two items. It does not 
take notice of the woods, nor the thinnings, 
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Stewart nor is there any reference to the diffisrence be- 
Frasek. tween the arable land sold, and the iirable land 
actually existing. Omitting those, items, it is 
the object of this memorandum to show, that 
the note had contained statements under, rather 
than over, the truth ; and in one place he says, 
that it may be necessary to state these particu- 
lars in order to prevent after differences. Here 
then is a recognition of the note, nearly three 
weeks after it had been passed over in silence. 
It is the defender who brings it forth again as 
a document for consideration by the pursuer, as 
a representation of the estate. It is evidence 
of the highest character that any case admits* of. 
It is the defender's own deliberate act explain- 
ing and amplifying the character of the docu- 
ment, and setting forth the object he had in 
communicating on it to the pursuer. It proves, 
by his own deliberate act, that he, (the defen- 
der,) considered the note of particulars of great 
importance in the sale of the property ; must 
it not then be taken as an inducement to the 
pursuer to purchase ? 

I have not been able, from the moment of 
the trial down to the present time, to relieve 
my mind of the impression, that the jury over- 
looked this view of the case ; that they did not 
take a correct view of all these circumstances. 
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And they went on a ground they ought not to Stewart 
have gone on, when they excluded the note of Fbaseiu 
particulars from the inducement to purchase. 

This memorial on the note of particulars, 
proves, by the act of the seller, what he thought 
of it, as calculated to influence the purchaser. 

All this is of importance, especially when 
applied to the statement, made with respect to 
the alleged advice of Mr Fraser of Fingask* 
No doubts Fingask advised the purchase ; — no 
doubt, he was anxious for a sale. He had more 
motives for this than one. No doubt, he knew 
the estate, and represented its advantages to the 
purchaser in the course of the transaction. No 
doubt, the second offer was made by the advice 
of Fingask, without his mention of the note, 
and that Stewart did not then refer to it. From 
thence, there is a strong presumption, that this 
advice had a share in bringing the purchaser to 
a determination ; but not that the note of par- 
ticulars should be put entirely out of the ques- 
tion, and the advice made the only ground 
of the verdict. Upon that, the question arises ; 
Is a jury right who act on a presumption, and 
exclude evidence of this high nature from their 
consideration, and from making a component 
part of their verdict ? Can it be allowed that 
this note of particulars had no influence, and 
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Stewart was DOt an inducement in making tke purchase 

of Belladrum ? 

On all these grounds I have no hesitation in 
saying, that this case ought to be tried again. 
I shall only farther observe, on two points, 
which must always occur in the anxious consi- 
deration necessary in granting new trials. The 
first is, Has general justice been obtained by 
this verdict ? The question is not, whether the 
purchaser has had a good or bad bargain, but 
whether he was induced, by such and such 
means, to enter into the purchase. The justice 
of the case consists in our being able, here, a 
delegated Court, to send back to the principal 
Court, issues on which we can conscientiously 
say there has been a correct finding. If we 
feel convinced that there has not been a cor- 
rect finding, we ought to say, that this case 
must be tried again, in order that another jury 
may give a correct verdict. The other is a ge- 
neral point. Whether there will be any en- 
croachment on the province of the jury ? ] do 
not mean to enlarge on this topic, because the 
same consideration is brought under our notice 
in every case of new trials. But if ever there 
was a case safe from the risk of that encroach- 
ment, this is it : There is no parole testi- 
mony, — nothing in the appearance of wit- 
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nesses, — nothing in the way in which they gave 
their evidence, or in their character, or the con- 
tradictory nature of their testimony. None of 
these matters, all of which it is more peculiarly 
the province of a jury to judge of, could have 
had any influence on the present occasion. 
Upon the question of misrepresentation and 
inducement, it is all written evidence, so that 
there is a security against even the appearance 
of an encroachment upon the province of the 
jury. I do not mean, however, to insinuate, 
that, had the same testimony come in the shape 
of oral evidence, and had the same facts been 
brought forward in that way, I would not have 
drawn the same conclusion ; but it is a satisfac- 
tion to my mind, and it may be to th£tt of the 
other Judges, that there is this additional con- 
sideration for granting a new trial, even al- 
though we could not otherwise have considered 
it to be an encroachment on the jurisdiction of 
the Jury. 

Lords Pitmilly, Gillies, and Mackenzie, ex- 
pressed their concurrence in this opinion. 

Lord Cringletie. — I regret that I am 
single on this occasion, but, as duty cannot be 
dispensed with, I will state my reasons for being 
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SO. The issue is, '* whether, *' &c* and the 
question is entirely, whether the note of particu- 
lars so much relied on by Mr Stewart misled 
him to make this purchase ; or whether he 
would not have made it if the note had never 
existed ? It being my opinion that he would, 
I should have concurred in the verdict ; and the 
plea for setting it aside, being that it is con- 
trary to evidence, I must be excused for giving 
my vote against the motion. When we look at 
the correspondence in this case, I cannot see 
how it is possible to do otherwise. 

The first suggestion with regard to the pur- 
chase is made by Mr Fraser of Fingask, and 
his letters prove him to have been more the 
friend and ally of Mr Stewart than of Bella- 
drum. 

[His Lordship then quoted several passages 
from the correspondence, to prove that he was 
so, and to shew that Mr Stewart acted on his 
advice, both before and after seeing the note of 
particulars, and that after Belladrum refused 
the offer of L. 7^>000, Fingask again advised 
the pursuer to offer L. 80,000.] 

From this correspondence, I cannot draw any 
other conclusion than that it was by Fingask's 
advice he made this offer. We have no reason 
whatever to suppose that Belladrum did not 

3 
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give every proper explanation when he deliver- Stewart 
ed the note. What he saysr justs conies to this, feasek. 
If you look on the note as a correct measure- 
ment, or any thing else of the kind, you will 
not make that use of it which .. was intended ; 
but if you wish for a measurement, there is a 
person at present employed in making a survey 
of the property. 

There is no statement in the memorandum 
which can warrant us in supposing that Beliadrum 
considered the note of particulars to have been 
founded on by Mr Stewart ; and it does appear 
to me that the purchase was made, not by the 
misrepresentation of the seller, but by the 
advice of a person who had been factor on the 
estate for fifteen years in absence of the pro- 
prietor. 

But it has been urged that there should be a 
new trial, because the verdict is contrary to the 
opinion of the Court, and that the evidence be- 
ing written, the conclusion from it must at all 
times be the same ; but does it follow that every 
one is to be of the same opinion, though the evi- 
dence remains the same ? There may be as 
good ground for difference of opinion on writ- 
ten as on parol testimony. I do not see why 
the Judges should decide on this, more than on 
the parol evidence, as both were laid before the 

VOL. V. o 
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Stewart JQry for their d«cision \ and i£ this is to be de- 
Faaser. cided entirely accordipg to the opinion of the 

Judges, it ought not to have been sent to. the 
jury. But there was conflicting evidence ; and 
are the jury not to decide iu such a case ? I ap- 
prehend that most unquestionably they are. 

I am notmuch acquaiAted with English Jaw } 
but I am sure that, according to the spirit of 
that law, we cannot say that this verdict is con- 
trary to the evidence. Before a new trial is 
there granted, it must be shown tha( the ver- 
dict is contrary to all the evidiSncef and it must 
be so clear that it is impossible for any one to 
think otherwise. Wherever there is ground 
for a doubt on the import of conflicting evidence, 
there is no instance of a new trial being grant- 
ed, particularly where the verdict is consistent 
with justice. Allowing a new trial in this case 
is contrary to practice, and a dangerous attack 
on the privil^es of the jury. I have not only 
looked into Mr Grant's book on New Trials, 
but also the authorities referred to ; and it is 
laid down in one and all of them, that a verdict 
is not to be disturbed where it is consistent with 
justice, even although contrary to the opinion 
of the Court. In Ashers's case, the rule was 
discharged. Lord Kenyon has laid it down, 
that where the jury may have had sonv^tl^ng 
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to go on, the question is, whether their T^rdict Stewart 
is agreeable to justice, and if so, it will be sus- Fuaser. 
tained. Even objections in point of law have 
in some instances been got over to support a 
verdict- 

Where is the justice of this case ? It is said 
the pursuer founded on the note of particulars, 
and it is clear that that note was not consistent 
with truth. But what is Belladrum's conduct 
when he found that the pursuer rested on it ? 
He writes immediately, allowing the pursuer to 
resile if he either considered himself to have 
been imposed on, or that he had paid more for 
the estate than it was worth. When this is re- 
fused, must we not hold that the pursuer had 
a good bargain. 

By the law of Scotland no such claim is com- 
petent, as for a diminution of price on account 
of the subject purchased not being worth the 
money paid, or agreed to be paid for it. The 
law is, that the subject must be abandoned, or 
the price of it paid. All our authorities are 
agreed that there is no such action recognized 
as that of guanti minoris in the Roman law, 
and if Belladrum had here taken his position, 
the present question could not have occurred. 
The pursuer would have been told, you must 
either give up the bargain or abide by it I do 
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Stewabt not know how Belladrum was led to enter into 
FBASEa. this question ; but it appears to me that we shall 

be giving a decision against law and justice if 
we disturb this verdict. This is what in Eng- 
land would be called a hard case. 

I am Sony to be obliged to differ from your 
Lordships ; but it is impossible for me to ^ive a 
vote contrary to my understanding, and contrary 
to my conscience. 

Lord Chief Commissioner. — The efiect 
of what has been delivered by the majority of 
the Court is, that there must be a new trial. 
I have not the least intention of resuming any 
thing on the merits of the question. But I 
have to observe, that it has always been my 
wish to bring matters to such an understanding 
in the Court, on all subjects, by discussion and 
intercourse, as to produce agreement in opi- 
nion. I can never fail to recollect,' what ought 
to be impressed on every mind, the gr^at bene- 
fit which justice derived by Lord Mansfidd's 
pursuing this plan. That illustrious Judge^ in 
the great question of literary property, men- 
tions this in a way to show the advantage 
which justice derives from the Judges advising 
together ; and Sir James Burrows, his reporter, 
by his remarks in another case, where a second 
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difference of opinion arose, states with what 
correctness and purity these discussions and 
conferences had been conducted. Lord Mans- 
field says, that he had presided in the Court 
seventeen years, and that this was the first in- 
stance of a di^erenc6 of opinion.* 

I am sure there is not a more conscientious 



Stewart 

v. 
Fbaser. 



* Lord Mansfield says^ — This is the first instance of a final 
difference of opinion in tnis Courts since I sat here. Every 
order^ rule, judgment, and opinion, has hitherto been unani- 
mous. That unanimity never could, have happened, if we did 
not among oursjslves communicate our sentiments- with great 
freedom ; if we did not form our judgments without any pre- 
possession to first thoughts ; if we were not always open to 
comiction, and ready to yield to each other's reasons. 

We have all equally endeavoured at that unanimity upon 
this occasion ; we have talked the matter over several times ; I 
have eommunicated my thoughts at large in writing, and I have 
read the three arguments which hanre now been delivered. In 
short, we have equally tried to convince, or be convinced, but 
in vain. We continue to differ ; and whoever is right, each is 
bound to abide by, and deliver that opinion which he has form- 
ed upon the ftillest examination.— Millar v. Taylor, Burrow's 
Rep. Vol. 4. p. «395. 

It is remarkable, that, excepting this case, and another, (the 
preceding,) there never has been, from the 6th November 
17S6 to the time of the present publication, (1770,) a final 
diflference of opinion in the Court in any cause, or upon any 
point whatsoever. It is remarkable too, that, excepting these 
two cases, no judgment given during the same period, has been 
reversed, either in the Exchequer Chamber, or in Parliament ; 
and even these reversals were with great diversity of opinion 
among the Judges.— Burrow's Remarks on the case of Perrin, 
&c. V. Blake, Vol. 4. p. 2582. 
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Judge, or one who is more desirous to meet the 
ends of justice, than the learned Judge who 
now dissents from us. I shall only add this, 
and no more, which is, that the learned Judge 
has referred to somo of the views taken of cases 
of new trial in England, and to some other 
matters whieh relate to the discretion used 
there. To this I shall make no detailed reply 
now ; but it is my duty to say, that I cannot 
help believing, that, on full consideration, it 
will be found, that the precise purview of these 
cases has not been rightly understood. It 
would ill become me to have said any thing of 
this kind, had it r^arded a question of Scotch 
law ; but where it is upon the law of England, 
the case is different. In the law of all coun- 
tries, those who have practised in the particular 
law, acquire an understanding of the cases, es- 
pecially in matters depending on discretion, 
which no course of reasoning, or reading, can 
adequately supply. Possessed of this, in relation 
to the law from which this system is taken, I 
cannot admit that there are any grounds what- 
ever for inferring that we have, in the most dis- 
tant degree, infringed upon the privileges of 
the jury. 

Mr Skene.^^lt has been hitherto the practice 
to grant new trials only on payment of costs. 
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The Dean 6f Faculty. ^-^l know of no such Chawford 
general rule : I rather think the ordinary prac* Mili!, &c. 
tice is to divide the costs. 

Mn Skene^-^Most indisputably not. 

Order given for a New Trial on payment of 
costs.* 



Jeffrey y D. F,, Hope, SoL'Cren. and Cockbum, for the Pursuer. 
Skene,.. Buchanan f and MoberUon, for the Defender. 
(Agents Carnegie ^ ShepftercU) 



#«ESKJfT, 

THE LOBD CHIEF COUMIfiSlONER. 



Crawford v. Mill, &c. 



1830. 
March 15. 



An action of damages against the tacksman of Damages to the 

a tolUbar and his servant, and the fanner of the lo^dwe^,^^' 

post-horse duty and his servant, for stopping meToahl* fw- 

one of the mourning coaches attending the havi^j^wroi ^fui- 

funeral of the pursuer's brother, *y *fppp«^ » . 

'^ coach conveying 



Defences for the farmer of the post-horse 

* The case was again tried on the 28th and 29th December 
1830, when the following verdict was returned :— *' Find on 
'' the Ist issue, that, on the 4th of August 1836, the pursuer of- 
'^ fered to purchase from the defender the estate of fielladrum 
'^ at L. 80,000, — that, on the 8th of August, this offer wasac- 
** cepted, and, on 17th August, the contract of sale was signed 
" — on the 2d issue find for the pursuer. 



company to a 
funeral. 
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Ckawpord duty.— There was here no damage .which a 
Mill, &c. courl can take cognizance of. The defender is 

not liable for the person under him, who does 
not hold his commission from him, and was act- 
ing beyond it. — For the toll-keeper.-^ He was 
entitled to stop the carriage till the duty wai^ 
paidi or till a ticket was produced. 

ISSUES. 

** It being admitted that, on the 80th day of 
*^ May 1829f the pursuer hired a coach for the 
*^ purpose of conveying certain persons to Lib- 
** berton Churchyard,-^ 

" Whether, at or near Mayfield Toll-bar, on 
'^ the road from Edinbui^h to Libberton afore- 
*' said, the defenders, or any of them, by them- 
^' selves, or others acting under their authority, 
** wrongfully stopped the said Coach, and pre- 
^' vented the same from proceeding to the said 
** Churchyard, to the loss, damage, and injury 
*' of the pursuer ?** 

Cockburn opened for the pursuers and said. 
The duty and toll were both paid, and the 
coach, notwithstanding, was stopped, and the 
persons treated with insolence. The only ques- 
tion is the amount of damage. 

Jeffrey, D. F. opened for the defender Mill. 
— There are a number of good defences for the 
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farmer of the post-horse duty, who knew no- Ckawfoed 
thing of what had taken plac^ till long after. Mill, &c. 
The action is incompetent, as ^ the pursuer was 
not stopped. This arose from a mistake, and 
from one of the tickets being altered from t^o 
to four, and there was no ^signature to the alte- 
ration. It was th& duty of the toll-keeper to 
stop the carriage ; the other is an inferior offi- 
cer, but not the servant of Mill ; and if he had 
been the servant, and did stop the carriage) this 
was beyond his employment. 

M^Neillj for the toll-keeper. — I adopt much 
of what has been stated. ; there is nothing here 
as to checking the insolence of toU-keepers ; 
the whole arises from the irregularitjr of the 
tickets, as those o£Pered were not proper. 

Lord Chief Commissioner. — The case 
would be different if it were dear that the 
ticket was written by the person who let the 
coach. The tickets are not according to the 
act, as a blank should have been left for the 
number of horses, instead of inserting the word 
two. — (To the jury.) 

I am anxious to disentangle this case from the 
difficulties which surround it. I may think it 
would have been better if this case had been 
otherwise settled ; but the Court must be open, 
and justice must be done. In the situation in 
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Caawford which the pursuer was jdaced, hi* feelings were 
MiLL^ &C. excited^ and it i^ clearly a case where solatium 
"^ may be claimed, It is a mistake to say Uiat 
this was the coach «of those who were in it-«- 
th^ey were as much the guests of the pursuer as 
if they had been in. his house* The coaches 
were his for the day, and he is entitled to bring 
the action for the disfippointment* 

The difficulty k^ the case arises from defect 
of evidence, as it is not proved by whom the 
alteration was made on the ticket, and whether 
the toll-gatherer was bound to notice it. If you 
think he was, then th^ lu^mer of the hfirse- 
duty stood in a situation to be liable in damages. 
By the act, the person using, the ticket is 
bound ta fill in the number of horses ; and 
from the state in which these tickets were 
issu^ to him, the only way of doing so is by 
striking out ^ two,^* and insertiijg the number. 
It would have been better if the word instead 
of the figure four, had been inserted, and it is 
a question for you whether the alteration which 
was made was sufficient to attract attention. 

As to the toll-gatherer, the question is, 
whether the tickets were altered in a way to 
attract his notice ? 

The tickets are most material. If they were 
delivered out in a state requiring alteration, 
then I hold Mill, the farmer of the post-horse 
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duty, Uable,-^if the ' alteration was so slightly Hickson&Sons 

ft 

made as not to attntct attention, I think the dickson & Co. 
verdict ought to be in favour of the tolUgatherer 
and his servant ; but this is matter for you on 
inspection of the ticket. 

r 

Verdiet— " Find for the defenders,' Stirling 
*' and Pearson, and for the pursuer against* the 
" defendbr, ^ill, and assess the damages, at 
«' L.5 Sterling." 

m 

Cockburn^ for the Pursuer. 

Jeffrey^ D, F.f Rutherford^ and M'Neill, (dx the Dt^uders. 

(Agents, Thomas Baillie^ s. s. c. and Hugh Walaon^ w. s.) 



FEBSEVT, 
THE LOUD CHIEF C0HMISSIO]|^K. 



Dickson & Sons v. Dickson & Company. 



1830. 
March 15. 



An action 'of damages for executing orders in- Finding for the 

Aji/»^r j/» •!• defenders in an 

tended for the pursuers, and lor violating an action against one 

agreement not to open letters, the address of chSfts for^eMr* 

which was doubtful. Sed^fr'" 

another. 

Defence. — The agreement was with a for- 
mer company, which is dissolved. The pur- 
suer, as an individual, cannot pursue for any 
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DicKsoN&SoKs thing done against tkat company. The de^ 

mm 

Dickson & Co. fenders did uot Commit the alleged acts against 

the pursuer. 

m t 

ISSUE. 

<^ It beii^ admitted, that the pursuer is a 
** mirsery' and seedsman, carrying on business 
*^ in Edinburgh, under the company firm of 
^^ James Dickson and Sons, and that -the de- 
*^ fenders. are alsb nursery and seedsmen, car- 
^* ryijig on business in Edinburgh, under the 

firm ef Dicksons and Company. 

Whether, on or about the 27th day of 
" February 1829, an order was transmitted by 
" Mrs Douglas of Old Melrose, intended for 
<* the pursuer, and * whether the defenders, 
<^ knowing that the said order was intended for 
'^ the pursuer, did wrongfuHy execute the same, 
^* to the loss, injury, and damage of the pur- 
" suer ? 

" Whether, during the said mdhth, in the 
'^ said year, an order was transmitted by Wil- 
^' liam Wilkie, Esquire, of Preston, intended 
" for the pursuer, and whether the defenders, 
'* knowing that the said order was intended 
** for the pursuer, did wrongfully execute the 
" same, to the loss, injury, and damage of the 
** pursuer? 
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» 

Rutherford o^hed for the pursuer. — The DiCKsoN&SoNs 

similarity of the two firms aflPprds the means of Dickson & Co. 

fraudulent dealing ; and so early as 1814, the An^^^^h!^ 

pprsuer suspected that orders intended for him ^^"^ ^^"^ 

had been executed by the defenders. T'^f^ 7"c ?b- 

^ jectea to as ir- 

Jeffrey. D. F. for the defenders. — The issue 'cieyant and 

•*' "^ ■. . , ' /. 1 tending to pre- 

is to try two transactions m the course of last judice the jury. 
year ; and is it tolerable that they are to open 
and prove what took place in 1815, with a dif- 
ferent company, which did or did not get re- 
dress for the alleged injury ? 

Cockburn. — This is not only competent, but 
vital to the case» The Court kuow nothing of 
the case, except from the record, -and *the few 
sentences which have been stated. JWe do this 
advisedly, and must get credit in the first in- 
stance for its admissibility. 

Jefreyy D. F* — A party is bound to render it 
plausible that he will be allowed* to prove what 
be states, an^ not to rest ob the responsibility 
of his counsel. Is there no case in which in- 
terference is competent to prevent the jury from 
being prejudiced, suppose' J:hey go to the re- 
cords of the Commissary Court ? 

LoRP Chief CoMMlssiON£R.i->-If any thing 
so extravagant were attempted, • as to introduce 
into a question on a transaction in ' trade, matter 
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D1CK8ON&S0NS 80 irrelevant as has keen supposed^ the Court 
Dickson Sc Co. iHust interfere ; ttut at the same time they must 

trust a great deal to the discretion of counsel. 
On die |Mresent occasion, I would recommend 
to Mr Ruthecford not to' state mwe than is 
absolutely necessary to make the case intelligi- 
ble, and not to prejudice the jury. Were I 
now to reject this, it would be deeicfii^ on the 
admissibility of evidence^ without knowing the 
case or the nature of the evidence. In all cases 
of questionable evMence, it is necessary for the 
Court to be most c&utious, especially where 
eliaracter is involved, as that which is not evi- 
dmice on one part of the case may be evidence 
on another. All the Court can say at present 
is, ^at it ought to be so stated' as not to pro- 
duce prejudice. 

Rutherford. — The statement we. make un- 
der this permission is, that there was a former 
action in which the defenders were sulgected in 
L. 150 damages. That a second action was 
brought, but withdrawn, on an agreement to 
pay the same sum, and to bind themselves un- 
der a penalty of L. 500, not to open letters, the 
address of which' was doubtful. In 1821, they 
acknowledge this forfeited, and agree to double 

the penalty. This was entered into with the 

3 
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former Compaay of Dickaons Brothers, but mw Dkjkson&Sons 
40jked on with the pursuer. 



Dickson & Co. 



When the letter in 1831 was given in evi- 
dence, 

SkefiCy forthe defender. — We wish explana- 
tion as to the object of giviog this in, and Jibw 
i^ bears on tiiis issue. . 
• Gockbum. — ISiis is a letter from every indi- 
vidual of the one .company to every individual 
of the otjiet i and we produce it to show that 
the defenders could not have fidadfro^i accident ' 
or mistake ; and to. increase the damages, by 
showing that this is a repetition of the act. 

Skene. — It is imppssible to admit this in a 
ease with an individual, which is a transaction 
with a x^ompany. That company was dissolved 
in 1815, and, even if the parties were the 
san^e, it could not bear on this question. 



In an action by 
an individual 
against a com- 
pany for exe- 
cutifig orders 
intended for the 
individual, in- 
competent to 
give in evidence 
a letter written 
by the defenders 
ten years before, 
acknowledging a 
similar offence, 
against a com- 
pany of which 
tlie individual 
was then a part- 
ner. 



Lord Chief Commissioner, — So &r as my 
experience goes, thig^ is a tenderof evidence 
such as I have not seen. It is tendered for 
two objects. To show that the defenders act- 
ed wrongfully, and to .enable the jury to judge 
of the damages. In both views, the objection 
that it is res inter alios applies ; but I do not 
rest much on this, because if on other grounds 
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DicnoN&SoNs it 'were admissible, perhaps the benefit of an 
Dickson & Co. agreement with the company should be com- 
"''*''^"^^ municated to the individual. 

But the main question is, whether it supports 
the gist of the case, which is, that it was done 
knowingly and wrongfully ; and how can it be 
said that a letter ten years before can aid the 
proof of their knowledge ? It appears to me, 
that it would only mislead the jury^ and tend 
to confusion, by laying before them matter 
which they ought not to consider* 
A verdict and On the samc grounds the verdict in the for- 

letter, on which '^ 

damages were mcr case, and the letter on which L. 150 were 

paid to the con) - .- . _ 

pany, also reject, paid, werc rejectcd. 

ed. 

^^^y opened for the defenders The 

blame here lies with the pursuer, who assumed 
A company firm, which gave rise to the mistake. 
The question here is, fraud or not ? and the pur- 
suer accuses this great company of a pitiful 
fraud to obtain the profit of an order to the ex- 
tent of four or five pounds. The orders were 
brought to them,, and if they had intentionally 
executed the order, they must have known that 
detection was unavoidable. 

Lord Chief Commissioner.— It is now for 
you to find a verdict, and I shall at once pro- 
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ceed to the issues, which in this, as in all cases Dickson & Sons 
of the sort, show the ground on which the ac- Dickson & Co. 
tion will lie, and without which it is not main- -^^^^^^ 
tainable. The first question is, whether this 
was done knowingly and wilfully ? The ques- 
tions, whether it was wrongfully done, or has a 
tendency to injure do not arise till the other is 
established. It is a principle of common sense 
as applicable to a case of deceit, that the person 
must know what he is doing before it can be 
said to be deceitful or fraudulent. As the Court 
and jury must proceed on legal evidence, your 
minds ought not to be aflFected by the evidence 
which was tendered, but rejected. 

There is a curious contrariety of evidence as 
to the address of the order mentioned in the 
first issue, as there is no doubt Mrs Douglas 
intended to write, 32, Hanover Street ; but the 
porter, who was going near Hanover Street, 
gave it back to the carrier to deliver at Water- 
loo Place, on his way to Leith ; and you will 
consider whether this transaction does not esta- 
blish that, by some mistake, the wrong address 
was on the parcel > but if you prefer the other 
evidence, you will then have to consider whether 
there was such deliberate knowledge on the part 
of the defenders as amounts to fraud. In de- 
ciding this, you will attend to the various facts 

VOL. V. p 
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Dickson & Co. proved, as bearing on the improbability of a 
Dickson & Sok. fraudulent execution of the order. 

*^ The evidence on the other issue is shorter, 

but the principle is the same. 

If you think such knowledge is made out as 
amounts to deceit or fraud, you will find for 
the pursuer, and assess the damages,— but if 
not, then for the defenders. 

Verdict — " For the defenders.** 

Cockburn, Rutherford, and Aytoun, for the Pursuer. 
Jeffrey, D* F; Skene, and O* G, Bell, for the defenders. 
(Agents, Aytoun and Greig^ w. s. and Walter Dickton^ w s.) 



PBESEKT, 



LORD CHIEF COMMISSIONER. 



1830. 
March 15. 



Dickson & Co. v. James Dickson & Son. 



Finding for the 1 HIS was an action bv the defendei*8 in the 

defenders in an , "^ 

action against one former CBSC against the pursuer. The issues 

company of mer- , •■ • ■ « 

chants for eze. wcrc two m numbcr, and m substance the same 

cuting an order • ^.i. /• 

intended for as lu the lormcr case. 

another. 

Skene opened for the pursuers, and stated 
the facts, and that the defender, knowing the 
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order was not intended for him, proceeded to Dickson & Co. 
execute it, and had recourse to a clumsy artifice Dickson'& Son. 
to screen himself. 

Cockburn opened for the defender. As no 

attempt has been made to prove the first issue, 
it must be found ^or the defender. 

A case of this sort must be proved as strictly 
as if it were a trial for a crime. The execution 
of the order is not well proved, but the import- 
ant feature of the case is, that this order was 
sent to a gentleman, who, believing it to be in- 
tended for the pursuer, brought it to his shop. 
The clumsy artifice referred to, as inferring 
fraud, was, that the pursuer, when a question 
was raised about it, went to this gentleman, and 
got him to indorse the fact. 

Lord Chief Commissioner The first is- 
sue is abandoned. On the second, you must be 
satisfied that the pursuers have proved the de- 
fenders* knowledge before you can find for 
them. The order was intended for the pursuers, 
but Mr Nisbet, to whom it was transmitted, 
took it to the defender, and he has been called 
and proved the facts. 

The whole case depends on your opinion on 
the note put on the order by Mr Nisbet, and 
the reference to the order of a former year ; 



228 



CASES TRIED IN 



March 17, 



Sassen 

V. 

Campbell. 



but this might escape the attention of a person 
who intended fairly. It is said the certificate is 
written for the purpose of covering the fraud ; 
but the question is, whether the defender may 
not have acted as fairly as Mr Niabet, of whom 
there cannot be the slightest suspicion ? 

You are to say whether it is made out distinct- 
ly» that Dickson of Hanover Street executed 
the order, knowing it to be for Dickson of Wa- 
terloo Place* 



Verdict — " For the defenders." 

Jeffrey, D. F., Skene, and G, G. Bell, for the Pursuers. 
Cockburn, Rutherford, and Aytoun, for the Defenders. 
(Agents, Walter Dkkton^ w. 8. and A^ftoun and Greig, w. s.) 



1830. 
March 17- 



PRESENT, 



LORDS CHIEF COMMISSIOKERS AND CR1KGLETIE. 



Sassen v. Campbell. 



Finding for the 
defender in an 
action for remu- 
neration, and 
for expence in- 
curred in exe- 
cuting business 
for the defender. 



An action to recover travelling expenses, and 
certain sums expended for the defender, and 
L. 1000 for the risk in carrying on his busi- 
ness and in coming from France to this country 
during the late war. 
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Defence,— The expenses were paid by the Sassen 

defender. In the relative situation of the Campbell. 

parties, the pursuer cannot claim as mandatory, "- 
and her claims are more than compensated. 

ISSUES. 

** It being admitted, that the defender, 
" while residing at Paris, giTinted to the pur- 
" suer a power of attorney in terms of a letter, 
" dated 23d June 1808 : 

" Whether, in the execution of the powers 
^* granted by the said letter, the pursuer came 
^* to Britain, and transacted certain business 
" for the defender during the years 1808 and 
" 1809 ; and 

" Whether the pursuer expended L. 1240 
" Sterling, or any part thereof, according to 
« the schedule hereto annexed, in the execu- 
** tion of the said business ; and whether the 
** defender is indebted and resting owing to 
" the pursuer in the said sum of L. 1240, or 
" any part thereof, for expense in the execu- 
" tion of the powers granted by the said letter ; 
** and in the sum of L. 1000, or any part 
'' thereof, as remuneration for her services in 
" the execution of the said powers? 

Robertson opened for the pursuer, and said. 
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The pursuer believed herself the wife of the 
defender at the time the business was done ; 
but he having abandoned her, and she, though 
successful in the Court of Session, having failed 
in the House of Lords in establishing her mar- 
riage, it became necessary for her in this way 
to seek redress. If he says the sums for tra- 
velling were paid out of his funds, he must 
prove it. 

When the evidence was about to be closed, 
his Lordship asked if they gave no evidence of 
the sums stated in the schedule, or of the sola- 
tium ? None being produced, he said. In this 
case the pursuer has made out nothing. It has 
been proved that she came here as the wife of 
the defender ; but that is not the question ; and 
no proof being given of any of the items, I ad- 
vise you to find for the defender, as in absence 
of proof it must be presumed the funds die 
expended were supplied by the defender. 

Verdict — For the defender. 

Jeffrey, D, F., Robertson, and Paion, for the Pursuer. 
Hope, Soi.'Gen, and Cuninghame, for the Defender. 

(Agent, James Bennet^ w. s.) 
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Blincow's Ta. 

V. 

Allan & Co. 



PBESENT, 
I.0ED8 CHIEF COMMISSIONEB AXD MACKENZIE. 



Blincow's Trustee v. Allan & Company. 



1830. 
March 18. 



X HIS was an action of reduction of a bond, Pindiog that 
and the indorsation to certain bills, and of re- pa?d ^t^blnkcrs 
petition of the sums contained in them, on the ^ul^^o'/tradT, 
ground that they were granted on the eve of iTundtel^'"^ 
bankruptcy as a preference to the defenders over '«'«°oe- 
the other creditors. 

Defence.— One defence was, that the bills 
were discounted in the ordinary course of trade. 

issue. 

'* It being admitted that the estate of Wil- 
** liam Blincow and Company, silk-warehouse- 
** men in Edinburgh, was sequestrated on the 
" 30th day of May 1827, and that the pursuer 
^' is trustee on the said estate, and that the de- 
^^ fenders were the bankers with whom the 
<< said William Blincow and Company trans- 
<< acted their business : — 

<^ It being also admitted that, on the 98th 
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•I 



Blincow'8 Tk. €€ diiy of September 1825, the said William 
Allan jg Co. << BUncow as principal, and his brothers, John 

'* and Valentine Blincow, as cautioners, granted 
** a bond in the English form for the penal 
** sum of L. 5000, the condition of the said 

bond being for the payment of L. S500 by 

three equal instalments, and that the third 
** instalment of the said bond, amounting to 
'* L. 833, 65. 8d. became due on the 14th day 
•^ of October 1827 :— 

** It being also admitted that, on the 4th 
** day of May 1827, being within sixty days of 
** the said sequestration, a cheque or order, 
" dated 12th May 1827, by William Blincow 
** and Company, for the sum of L« 838, 13s. 4d. 
<< was presented to the defenders, and the pro- 
** ceeds applied in payment of the third instal- 
*^ ment of the said bond : — 

^* Whether, in terms of the interlocutor of 
'' the First Division of the Court of Session, 
'' dated 12th June 1829, the funds against 
** which the said cheque was presented, were 
** not paid to the defenders in the fair and or- 
*' dinary course of trade, but were deposited 
'^ with the view, and for the purpose of afibrd- 
** ing to the defenders an undue preference 
" over the other creditors of the said William 
'* Blincow and Company ?" 
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Skene opened for the pursuer, and said, Bli^cow'sTr. 
The bills were indorsed to the defenders by Allan & Co. 
the bankrupt, within sixty days of his bank- 
ruptcy, in payment of the third instalment of 
a bond, several months before that instalment 
was due, and thus gave an undue preference to 
the defenders over the other creditors. It is 
not necessary to prove that the fraud was 
known to the defenders, provided it was the 
intention of the bankrupt ; and the circum- 
stances show that the bills could not have been 
discounted with the hope of carrying on his 
business, or with any fair view. 

Jeffrey^ opened for the defenders.— We do 
not difiPer as to the facts or the intention of the 
party, but as to the inference to be drawn from it. 
The general rule is, that preferences to credi- 
tors within sixty days of bankruptcy are void ; 
but there are many exceptions to this rule. 
Such as the delivery of bills, cash, or goods, 
in the ordinary course of trade. The defen- 
ders were not parties to the preference, and 
the pursuer must prove that it was not in the 
ordinary course of trade. If the funds were 
put in properly, the defenders might at com- 
mon law retain them in security. His intend- 
ing illegally to draw it out and pay it as a pre- 
ference to the defenders, cannot affect their 
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Blincow's Tr. right to retain. The intention was not to fa- 
allan'& Ca vour the defenders, but his brother, who was 

an obligant in the bond* 

Lord Chief Commissioner. — When atten- 
tion is paid to the manner in which this case 
comes before us, it will be found to be a ques- 
tion of fact to be made out in evidence. There 
is no doubt that a bankrupt may give one party 
a preference when the intention was to favour 
another. This person seems to have wished to 
favour his brother, but in his attempt to do so, 
he may, by the lien a banker has on funds in 
his hands, have given the defenders a preference 
while honourably carrying on their business. 
This is a perfectly honest case on the part of 
the defenders, and it is necessary to attend to 
the manner in which it comes here. 

The question for you is, whether the sum 
was paid in with the view and purpose of meet- 
ing the instalment of the bond, and of giving 
an undue preference ? One strong circumstance 
bearing on this question is, that the bankrupt 
allowed diligence to be done against him for 
L. 140, without drawing out L. 13S, which be 
had in the bank. If this sum was necessary to 
make up the instalment of the bond, is it pro- 
bable or not, that it was left there for the pur- 
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pose^of making up the sum? — Were the pay- Blincow's Tr. 
ments made in the ordinary course of business, Allan & Co. 
when the person went to the sanctuary in the 
course of a few days ? or were they pressed 
forward to meet the claim on his brother? The 
cheque drawing out the sum is dated the same 
day the money was deposited, and though the 
cheque is reduced, it is pot taken away as an 
adminicle of evidence. 

If you are of opinion that the sums were 
paid in to meet the cheque, then you will find 
for the pursuer, but if not, for the defenders ; 
and in either case, you will re-echo the issue 
which is taken from the interlocutor of the 
Court of Session. 

Verdict — " Find that the funds against 
<< which the cheque was presented were not paid 
*^ to the defenders in the fair and ordinary 
*^ course of trade, but were deposited with the 
** view, and for the purpose, of affording to the 
'* defenders an undue preference over the other 
" creditors of William Blincow and Company/* 

Skene and WiUm^ for the Pursuer. 

Jeffrey t D, F., Cockburn, and Sandford, for the Defenders. 

(Agents, John PatUon, Jun, w. s. and Allan and Bru<:e, w. s.) 
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Insurance bro- 
kers found liable 
to an admitted 
owner of half a 
vessel for not 
having insured 
it in terms of the 
letter ordering 
tlie insurance. 
A registered 
owner found not 
the true owner 
of the other half 
of the vessel. 



PRESENT, 
LORDS CHIEF COMMISSIOITER AUD CRIKGLETIE. 



Scott & Gifford, v Miller & Kerr. 

This was an action to recover from the de^ 
fenders, insurance brokers, the sum of L* 1000, 
on the ground that they had failed to insure a 
vessel, in terms of a letter ordering the insu- 
rance. 

Defence.— A foreigner was owner of half 
the vessel, and not Gifford, the nominal pur- 
suer. The pursuers did not object to the 
policy furnished. 



Issues. 

It being admitted that the pursuer, Scott, 
was, on the, 26th day of June 1821, proprie- 
tor of one-half of the vessel called the Earl 
of Dalhousie, and that, on the 4th day of 
July 1821, the said vessel sailed from the 
Clyde, and touched at Fort- William, in the 
north of Scotland, and, on her outward 
bound voyage, was totally lost on the 6th 
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" day of September 1821, on the side of the Scott, &c. 
** Island of Anticosti, in the Gulf of St Lau- MiLLBa&KsRa 
" rence : 

" It being also admitted, that, by a policy 
of Insurance, dated the 3d day of July 1821, 
the Sea Insurance Company of Scotland in- 
<' sured the said vessel on a voyage from Clyde 
'^ to Quebec, and ports of dischai^e and load- 
" ing in British North America, while there, 
'^ and back to Dundalk and Greenock, with 
« leave to call at Tobermory for passengers on 
•• the voyage out : 

♦* 1, Whether, on the 20th day of June 
" 1821, the pursuer, John GiflFord, was owner 
<< of the one-half of the said vessel ? 

" 2. Whether the defenders, or any of 
<< them, promised and agreed to insure, or to 
*< get L. 1000 insured on the said vessel, on a 
«< voyage, at and from Clyde to Quebec, (with 
t< leave to call at a port in the Highlands, to 
** take in passengers,) while there, and thence 
" to Dundalk, and from Dundalk to Greenock, 
" in terms of a letter from Mr Joseph Manti- 
** cha, dated l6th June 1821, and whether 
<' the defenders failed to perform the said pro- 
mise and agreement, to the loss, injury, and 
damage of the pursuers, or either of them ? 
Or, 
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3. ^* Whether the pursuers accepted of the said 
** policy, dated 3d July 1821, as implement of 
'* the promise and agreement foresaid, on the 
•* part of the defenders ? '* 



Before a witness 
is asked whether 
he sold for an- 
other, his power 
to Sell must be 
proved. 



Russell opened the case for the pursuers, 
and said the action was founded on neglect of 
duty, and the defenders having failed to get an 
effectual insurance, must be held insurers. In- 
stead of getting liberty for the vessel to call at 
a port in the Highlands, they had limited it to 
a particular place. They say we deviated on 
the coast of America from the voyage pointed 
out in the order for insurance ; but we did not 
deviate from the voyage in the policy which 
they tendered to us. 

When the insurance was found ineffectual, 
the defenders plead, and take an issue to prove 
that the owner was a foreigner, and that we 
accepted of the policy ; but they must say that 
we did so knowing the defect in it. 

When a witness was asked if he sold the ves- 
sel, an objection was taken, that the power to 
sell must be proved before the sale. 

Lord Chief Commissioner. — If this person 
were the proprietor, you might ask whether he 
sold i but this was a sale by the witness, not for 



1830. THE JURY COURT. 239 

himself but another } and you must first prove Scott, &c. 
that he had power to sell. Miller & Kerr 

Skene. — We do not dispute the general law, 
but they have admitted the power to sell in one 
of the parties. 

Jeffrey^ D. F. — The terms of the admission 
are, that Scott is owner, and it cannot be ex- 
tended beyond its terms. 

Lord Chief Commissioner* — Was this in 
the view of the party at the time the admission 
was made ? If it rested on the admission, I 
should say the objection was good y but some- 
thing may also rest on the power of attorney 
being attested in America. I never could come 
to the conclusion, that an admission, that one 
party was owner, could be extended to prove 
the ownership of another party. But it has 
occurred on the Bench, that the manner in 
which this power is made up, and in which it 
comes here, may render this a probative docu- 
ment. 

Jeffrey t D. JF'.— This is not probative either 
by the law of England or America. The law 
of England requires the attestation of a living 
witness. I admit that, if it would be received 
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1 PhilHpps, 411. 



in the Court of Session, it must be so here, but 
I deny that a person taking the character of 
notary is sufficient. Tait, 104 — 26 Geo. III. 
c. 60, requires proof of the handwriting. 

Cockbum.'^The law of Scotland admits it i 
regularly executed. 



Lord Chief Commissioner. — The ques- 
tion on the law of Scotland may be thus stated. 
Whether that law admits a document in evi* 
dence which bears to be a notorial instrument ? 
I cannot give evidence of the law of England, 
which is the only way in which it can go to the 
jury ; but there is nothing in the passage in 
PhilHpps to correct my memory on this subject. 
Every instrument executed in England requires 
a witness to prove it, but if a Scotch deed is 
produced, then a witness is not necessary to 
prove it good ; but it is sufficient to prove that 
it is probative by the law of Scotland. In Eng- 
land it is necessary to call the subscribing wit- 
ness to prove a bond, or, if he is dead, to call 
one to prove his writing ; and there is no dif- 
ference in this respect between a bond and 
power of attorney, if it was naked and stood 
alone ; but in a foreign country, it is attested 
by a public officer to authenticate it, and to 
prevent the hardship of bringing a witness from 
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India or Nova Scotia. If the document is at- Scott, &c. 
tested by a person who has authority, faith is Millee&Kere 
givQn to the document by the law of England, 
and the onus is thrown on the other party. 
I therefore think we ought to receive this, sub- 
ject to the observations of the Dean of Fa- 
culty. 

The act of Parliament referred to was neces- 
sary, as deeds are found without attestation. 

We admit this, and credit is to be given to 
it, unless it is proved false* It is regular ; the 
seal is admitted ; and there is no attempt to 
question this being the act of the notary. 

The question was again raised, whether the 
deviation in America freed the defenders, when 
the Dean stated that it was an essential part 
of their case, because the order to insure was to 
Quebec, and if a policy had been granted in 
these terms, the pursuers could not have* re- 
covered. 

Lord Chief Commissioner.— -Your plea is, 
that they had taken themselves out of the 
policy if it had been given. They object, that 
there was not a policy in terms of the letter, 
and you say they deviated on the coast of Ame- 
rica from the voyage stated in the letter. 

The case of the pursuer rests on there being 

VOL. V. Q 



S4« 



CASES TRIED IN 



March 92, 



Scott, &c. 
Miller &Kbbr 



no policy to cover the Yessel touching at Fort 
William. The defedder is to make out that 
the deviation on the coast of America would 
have freed the insurer if a policy had been 
granted. 



Perie V. Ander< 
son, 4 Taunt. 
652. 



Jeffrey^ D. P., opened for the defenders. — 
The question i^ on whom this loss is to fall, 
but there is a preliminary question, whether 
the pursuer has a right to half the property, or 
whether he was not guilty of a sort of fraud 
by lending his name to a foreigner? In 
England, the register was held not prima Jh* 
cue evidence, and the case decided there was 
not so strong as the present, where the real 
party could not be owner. 

The broker can only be liable as the under- 
writer would have been if a policy had been 
granted in the terms ordered. I admit the 
errdr, and that, if the vessel had sailed on. the 
voyage mentioned in the letter, the pursuer 
might have recovered ; but they cannot combine 
the policy they ordered with the one they got, 
and say that out of this combination the loss is 
covered. 



Circumstances 
in which parol 
evidence was ad- 
mitteil to prove 
the contents of 
a writing. 



An objection was taken to the produc- 
tion of the deposition of a haver to prove 
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that a letter could not be recovered j and it Scott, &c. 
was proposed to prove the contents by a witness. Millee & Kerr 

Lord Chief Commissioner. — The evidence 
proves that a letter was written at the timei and 
that it is not to be found. When a principal 
writing is not to be found, a copy is the next 
best evidence, and then pard testimony. In 
this case I think sufficient has been proved to 
entitle the party tb pai'ol evidence of its con- 
tents. 

The pursuers afterwards admitted that the 
vessel deviated, if they were limited to a voy- 
age from the Highlands to Quebec without 
liberty to touch at port or ports. 

Cockburriy in reply. — The defenders acted, 
and were paid, as brokers, and neglected the 
instructions given. The Court of Session held 
that the name of a person being in the register 
did not make him owner ; but it is a circum* 
stance along with the other evidence for your 
consideration, and you have had proof of his 
acting as owner, and of his granting bond and 
swearing to the fact. The defenders say he held 
it in trust ; but this is inconsistent with the 
policy of the law, which holds the person in 
the register liable as owner. 

On the Second issue, the defenders have no 



244 



CASES TRIED IN March 22, 



Scott, &c. fight to talk of a deviation, having failedto send 
MiLLEB &KERB a copy of the policy. 

Lord Chief Commissioner.—- The first 
subject of inquiry is, Whether Gifford was a 
true owner, or held the share in trust ? but 
even if he was not owner, it is necessary to 
consider the second question with great atten- 
tion. On the first point, nothing better can 
be stated than the interlocutor of the Court of 
Session, which finds that the register per se is 
not sufficient. This does not go quite so far 
as the English Courts have done, as it admits 
the register to be an ingredient of proof along 
with other evidence, and, therefore, the case 
has been sent here. You will therefore con- 
sider whether the pursuer, who is bound, to 
make out the fact, has brought other evidence, 
and whether that evidence has been met by the 
defender. You have it proved that the vendi- 
tion was made out without inquiry as to the 
ownership— you have also proof of certain acts 
by the pursuer, but whether as owner or clerk 
.to another, does not clearly appear. In oppo- 
sition to this, you have the testimony of a wit- 
ness for the defender, proving the contents of 
a paper, in which the pursuer acknowledged 
that he acted for another ; and if the memory 
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of this witness, is correct, the evidence for the Scott, &c 
pufsuer flies off. There were also other facts Miller & Kerr 
as to payment of money, which are not easily 
explained if the pursuer was the owner. 

[It Was here suggested that the registry acts 
do not admit of a ship being held in trust, but 
make the trustee owner.] 

If this is the law, I cannot conceive how this 
case comes here, as the Court of Session had 
that act before them, and I am now bound to 
send it to the jury on the facts proved. If I am 
wrong, the party may move for a new trial, and 
tender a bill of exceptions. It is impossible, in 
the face of the terms of the interlocutor, for 
me to direct you (the jury) to find that the 
pursuer was trustee, leaving the question for 
argument in the Court of Session ; but I am 
of opinion that you must find in the aiBSrmative 
or negative of the issues. 

The pursuer brings his action on a disobe- 
dience of the instructions given, and says he is 
entitled to recover, though he deviated by 
going to Fort William, as he did not deviate 
in America from the terms of the policy ; the 
defender, on the other hand, says you aban- 
doned this policy, and it is now waste paper, 
and you cannot rest on it where it is more fa- 
vourable to you than your instructions. We 
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<< second and third issues^ and that the sum 
« due to the pursuer, Scott, on the policy, is 
" L.500/' 



Sir W. Forbes 
&Co. 

V. 

Edin. Life 
AssuR. Co. 



FRX8EMT, 

LORDS CHIEF COMMISSIONER AND CRINGLETIE. 



Sir William Forbes & Compant v. Edin- 
burgh Life Assurance Company. 

An action, by assignees to a policy, for pay- 
ment of the sum insured on a life. 

Defence. — Misrepriesentation and non- 
statement of material facts. 
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Finding that in- 
surers were in- 
debted in the 
sum insured on 
a life. 
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^ ' ISSUE. 

** It being admitted, that, on the 26th day 
of September 1826, the defenders granted 
the policy of insurance. No. 6 of process, 
whereby, in consideration of a certain pre- 
mium, the defenders agreed to pay to Wil- 
liam Inglis, W. S. the sum of L. 3000 Ster- 
ling, on the death of John Thomas Earl of 
Mar, and that the right to the said policy is 
now in the pursuers : 

** It being also admitted, that on the 20th 
day of September 1828, the said Earl died : 
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<< Whether the defenders are indebted and 
^' resting owing to the pursuers in the said 
^' sum of L.SOOO, contained in the said po- 
« licy?*' 



In a question on 
one policy of in- 
sunuice a party 
allowed to pro- 
duce another po- 
licy by the same 
offieeonthesame 
life. 



Anderson opened for the pursuers, and 
stated the facts, and that the pursuers were 
not parties to the original transaction ; that the 
sum was refused on the ground that there had 
not been a full disclosure of the state of Lord 
Mar's health, and a concealment of his habit of 
taking opium. We deny his taking opium to 
the extent stated, and maintain that he was in 
good health, and had no illness tending to 
shorten life. The defenders put no question 
to Lord Mar as to his habits ; and having taken 
the return of their own medical officer, who 
did not answer the question as to habits, they 
are not now entitled to object. The state of 
Lord Mar's affiurs was the cause of the depres* 
sion of his spirits previous to his death. 

An objection was taken to the production of 
a policy executed on the life of Lord Mar in 
182S. 

Lord Chief Commissioner. — This is not 
worth debating about ; it is merely prima Jhcue 
evidence of what the office thought at the time ; 
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and the/only question is, nvhether they are 
called on to answer it ? I shall allow the pur^* 
suers to produce it at present ; but their reading 
it must depend on the evideftce to be produced. 

. An objection was also taken to Mr Gibson- 
Craig, stating a transaction as to a loan of 
Lr. 5e,000. 

Hopct SoL-Gen. — ^You may ask his opinion, 
or whether he advised the office for which he 
acted to take the risk. 

Cockbum. — We are entitled to prove that 
he acted on that opinion, and that he was per- 
sonally concerned in the transaction. 

Lord Chief Commissioner. — I think you 
may by his evidence lay the foundation for 
proving the transaction by legal evidence. 

HopCf SoL'Gen. opened for the defenders. 
— The case is most material in reference to the 
principles which it involves. Taking two 
ounces of laudanum a-day was a material fact 
which Lord Mar was bound to disclose, and 
not having done so, the office is free. The in- 
surance was for the security of the pursuei*s, 
and they are liable for the acts of Lord Mar 
and Mr Inglis, his agent. The office is not 
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MajToard v. 
Rhodes, 5 D. and 
Rjr. 266. 

Morrison v. 
Muspratt, 
4. Bing, 60. 



Everett v. Des- 
borough, 
5 Bing. 503. 



bound to do any thing, unless, on the face of the 
declaration, the risk appears different from the 
common one. The disease of which he died, 
jaundice, is a natural result of this habit ; but 
we rest on this, that it was a fact material for 
the office to know. If the fact had been 
known, no office would have taken this risk 
without a special report. 

I submit to the Court, as the result of the 
cases on this subject, 

1. That the party for whose benefit an insu- 
rance is made must suffer, if the representation 
is not correct. 2. If he suppresses any circum- 
stance which it is material for the office to know. 
3. The jury, and not the party, are the judges 
of whether the fact is material. 4. The failure 
to state what medical men think material was 
sustained in a recent case. 5. The party whose 
life is insured is, to the extent of the state- 
ment made, the agent of the party making the 
insurance. 

Cockbum^ in reply for the pursuers.-— The 
question in the issue depends on whether this is 
a good policy. As the defenders put their 
names to it, and took the premium, I have a 
legal and moral right to recover the sum insur- 
ed, unless they prove an objection to the po- 
licy. Their objection is not fraud, or that 
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this was not au insurable Kfe ; but that a fact 
ought to have been diclosed, to eniable them to 
Galculate the risk. I admit that the conceal- 
ment of a material fact vacates the policy ; and 
you, the jury, are the absolute judges w^||ber 
it is material, but must look with a nice eye to it. 

It is said the office are not bound to do any 
thing ; they ought to have been vigilant, and not 
to have granted the policy without an answer 
to the question as to habits. The question turns 
on the habits of Lord Mar, — the presumption 
is in our favour, and they have not proved that 
he took opium to excess, and that it produced 
on him an effect which it was material for the 
office to know. 

The question is the effect produced on the in- 
dividual and his chance of life. It is impossible 
that his mind and memory could have been in 
the state which has been proved, if he took 
opium to excess ; and it is proved not only by 
opinion but facts, that he had no appearance of 
taking opium. 



Sir W. Forbes 
&Co. 

V, 

£din. Lifb 

AS8UR. Co. 



«<» 



Lord Chief Commissioner. — The issue 
contains the question to be tried, and giving an 
affirmation or negative, by finding for the pur- 
suer or defender, will be sufficient. But 
whether the defenders are or are not indebted. 
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SiE w. F01BE8 depends on the concealment chaiged agdnst 

V. Lord Mar, and those making the insurance. 

AsBUB. Co. T^^ question is not whether his death was 

caused by the use of opium, but whether there 
« was a concealment of a material fact ? 

Insurance is a contract of indemnity, and is 
of a most sacred nature, in which the material 
facts must be disclosed, whether the subject is 
a ship, a house, or a man. In all of them there 
is a sum paid to get indemnification for the loss 
of the article ; and, as the premium is in pro- 
portion to the risk, concealmentvoids'the policy; 
but the party objecting must make out that the 
fact was material. In the present instance you 
had documentary evidence laid before you, and 
also proof of the acts of the party ; and you 
have to consider whether the fact ought to have 
been disclosed. 

The pursuers come with perfect fairness, and 
the case does not depend on their knowledge of 
the fact ; but the defenders are not bound to 
pay, unless law would have bound them to pay 
to the original party. 

My general observations in this case are more 
matters of common sense than law, as it is purely 
a question of fact ; and you will have to con- 
sider the documents, and contrast them with 
the other part of the case. The questions put 
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in the schedule of the office are, What are his Sir w. forbes 

. & Co. 

habits ? Temperate ? Or free ? These are united, v. 

and a general answer given- by Mr Weir. Dr aTsur. Co^ 
Wood only answers the two last, and his answer 
is favourable ; but he doe& not answer the ge- 
neral question. I do not rest on the cii^um- 
stance of Dr Wood being the officer of the de- 
fenders ; but it is a very material circumstance 
that they refer to a medical man, and then make 
the insurance, without an answer to a question 
which is material in making the insurance and 
fixing the premium. By this conduct must 
they, or must they not, be held to have aban- 
doned this, as they made the insurance without 
an answer ? If they took the risk without this 
answer, must they not be held to have passed 
from this as to habits ? 

Lord Mar seems to have kept this habit as se- 
cret as possible ; and if his ordinary medical at- 
tendant had been called, he could not have given 
farther information. This raises the question 
whether Lord Mar was under a moral obliga- 
tion to disclose his habit, or are the office to be 
held as abandoning it. It is undoubted, that 
there may be facts which in honour and honesty 
an individual is bound to disclose, otherwise the 
policy will be void ; but the question returns, 
whether he is under this obligation, if the in- 
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surers act so as to show that they do not con- 
nder it material. 

The evidence in this case had a twofold ob- 
ject, — 1^^ Ta show Uiat the habit existed ; 
idf That it was to such an extent as to be im- 
portant» and that he was bound to disclose it. 

In the simple case there would have been 
merely the evidence of the habit, but die con- 
duct of the defenders rendered farther evidence 
necessary. During his residence in England, 
and after his return here, you have it proved 
that he got opiun^ in a mysterious way ; and, 
though his housekeeper speaks of his using it, 
yet Lord Mar is the only person who knew the 
extent to which he took it. You must consider 
the nature of the habit, and the efifect of it ; 
and, though his servants spoke of his taking 
opium and brandy, yet the spirits were a mere 
adjunct to the othen The second point is, 
whether he. Lord Mar^ was bound to dis- 
close it to' the office, to enable them to reject 
the insurance or raise the premium ? Some 
of the witnesses described the appearances pro- 
duced by die use of opium, and that it might 
produce dkease ; but others speak of Lord 
Mar as neither debilitated in body or mind, 
and that his habits at the time this insuraiatce 
was made were those of other gentlemen. At 
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one time he lived secluded ; and when he be- Sir w. Fobbes 
came acquainted witktfae disordered state of his v. 

affiiirs, he was knocked down by the informa- assu'b^Co! 
tion» and never rallied.' You are to consider 
whether the use of the drug had not a consi- 
derable effect, so as to reqiiiire to be disclosed 
— whether the state of his affiiirs was the cause 
of the depression — or whether it was both com- 
bined. 

Two witnesses stated that he had no habit 
which apparently produced any eflfect, either on 
his body or mind, which bears on the question, 
whether it was so material that it was right to 
disclose it if the office did not abandon the 
inquiry. 

The evidence of the medical gentlemen who 
heard the other evidence went to prove the use 
of the drug dangerous, and that, if they had 
known the habit, they would have mentioned it 
to the office ; but the one who had most prac- 
tice in the use of the drug, mentioned instances 
proving, that persons taking opium in large 
quantities may live to a great age, and yet it 
may be a material fact. 

This policy must be taken in the hands of the 
assignees with all its defects on its head ; but all 
they have to do is to lay the policy before you, 
leaving the defenders to make out its defects by 
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proving clearly the taking the drug to a perni- 
cious extent — ^that the office called for the in* 
formation— and that it was so important, that 
Lord Mar, by concealing it, voided the policy. 
If, on the whole circumstances, the habit is 
proved^ and that he concealed a material fact, 
then you will find for the defenders ; but if you 
are not satisfied that the habit is made out to so 
great an extent, and that there was another 
cause for the depression,— <or that explanation 
was not called for when it ought to have been 
demanded,— or that the fact was not of that 
materiality which would have raised the pre- 
mium, or made the office reject the insurance, 
then you will find for the pursuer. 



Verdict — " For the pursuers, and that the 
<* defenders are indebted and resting owing to 
'^ the pursuers in the sum of L.SOOO." 



Cockbum, Skene, A, Anderson, and Forbes, for the Pursuers. 
Hope, SoL^Gen,, Jeffrey, D. F., and D, M'Neill, for Defenders. 
(Agents, Cranttoun and Anderson, w. s. and J, T, Murray, w. s.) 
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Mackenzie v. Rot. and u. 

X HIS was an action to reduce a trust«disposi- a jury discharg. 

tion and a deed of settlement and entail on va- Geo? ulU^I^ 

rious grounds— the one relied on was fraud and L^°n ^yer5 

circumvention, facility, and enorm lesion. ^^^ 

Defence. — A denial of the truth of the 
facts stated and of the conclusions drawn. 

ISSUE. 

Whether they were not the deeds of the 
late Mr Mackenzie of Dundonnel ? 

Robertson opened for the pursuer. .*— This 

* Before the case was opened^ it was proposed that an indi- 
vidual should be inclosed with the other witnesses ; but the 
Solicitor-General said he claimed him as an agent in the 
cause. 

Lord Chief CoMMi8SioNER.-~The objection is^ that he 
ought not to hear the evidence of the other witnesses ; but the 
counsel for the pursuer states that he has received instruc- 
tions from the witness^ and no one can suspect that the evi- 

VOt. V. R 



i 



L 
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UcicKzii jg iiQ extraordinary case ; and it will be neces- 
RoT. sary to go into much detail, and to show, that, 

from his earliest years to his death, the granter 
of these deeds was weak and incapable of re- 
ceiving ordinary instruction suited to his rank 
— that he associated with Idiots — was fond to 
excess of poultry — and that, when in the mili- 
tia, it was necessary to have a seijeant near him 
to direct him. 

The contract of marriage with the sister of 
the defender is unexampled, as it gives her a 
separate provision during the marriage, and de- 
clares it incompetent to sell the estate without 
her consent. 

In the case of Ingrabam v, Wyatt, 1 Hatg. 
I Hag. Ecc. Bcp. Rep. 401, Sir J. Nichol lays down the law on 
this subject in language better than I could 
use } and.in the case of Bull v. Mannin, March 
1829, Lord Tenterden is represented by the 
short-hand writer as stating. That the question 
in such a case is whether the granter was ca- 
pable of understanding what he did by execut- 
ing the deed when its general purport was fully 
explained to him ? 

deiice of such a person nill be affected hy being present. TliU 
is not a cue fbr drawing the rule tight. 

The gentleman was acnndiagly not inclofed. 
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kind. 



An objection of agency wa& taken to a wit- Mackenzie 
ness, as he had seen the summons and defence, RoV. 

but was repelled. aw'II^Is^^v. 

ed who had seen 
the summons 

When Mr Mackenzie of MiUbank was called, and defences. 

The objection of 

he was examined in initialibuSt but denied hav- enmity in a wit- 

. . . , ness mast be dis- 

iDg used any threatening expression against the tincUy proved, 

- ^ . . ,M ^ . and must be of a 

defender. An oner was made to prove the ex- deep and senous 
pressions used ; and when a witness was called 
for this purpose, the pursuer proposed to call a 
Tvitness to contradict him. 

Gockhum. — I state a good objection^ and offer 
to prove it^-^one witness is called to contradict 
mine, but that is not sufficient. 

Hope, SoL'Gen. — There is no case where 
thiss was done after the witness denied malice ^ 
besides we do not admit the relevancy, as we 
say a reasonable cause of malice must be stated 
of which the Court must judge. 

Lord Chief Commissioner. — Is there any 
practice of this sort in the Court of Justiciary ? 
If the objection is competeixtly proved by two 
witnesses, we must reject him, but the leaning 
is always to receive the witness, and allow the 
ofag^Gtion to go to his ccedit. There is only 
one witness to the fact, and I cannot admit 
CM^Uateral matter in support of it. 
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Lord Mackenzie. — I have known this at- 
tempted in the Criminal Court ; but I wish to 
know whether there are other witnesses who 
can prove not merely scattered expressions, but 
serious malice, which is necessary to sustain the 
objection. There is no doubt of the objection 
being a very substantial one ; but it must be 
malice of a deep and serious kind, and not mere 
expressions. The cause of enmity ought also 
to be stated. 



Incompetenl to 
ask a witness 
whether, if on a 
jury, he would 
have cognosced 
an individual. 



The objection was not insisted in ; and the 
witness being called, was asked whether, if he 
had been on a jury, he would have cognosced 
Dundonnel ? 

Lord Chief Commissioner. — ^You must 
ask as to facts, not the conclusion from them. 



If a pursuer ob- 
serves on letters 
proved on cross 
examination, 
they become his 
evidence. 



In re-examining a witness, some questions 
were put as to the contents of two letters prov- 
ed on cross-examination. 

Lord Chief Commissioner. — If you ob- 
serve on these now I must consider them as 
your evidence. 



A witness not An objcction was taken to a postmaster pro- 

allowed to refer , , 

to books not kept duciug ccitaiu books. 

y imse . Hopc^ Soh^Gcn. — This was overruled in the 

case of Young and Aytoun, not reported. 
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Cockbum. — The case there was different, as 
the witness knew the fact but referred to his 
books for the detail. This witness knows no- 
thing of the fact. 

Lord Chief Commissioner. — The books 
in Young's case were to refresh the memory of 
the witness as a memorandum made at the time. 
But this witness was not the postmaster, and 
did not make the writing at the time ; he must 
therefore be considered as producing a docu- 
ment showing how the business was carried on 
at the time. 



Mackenzie 

V, 

Roy. 



The instrumentary witness to the deeds was 
shown other deeds, and a question put as to 
them, to which an objection was taken. 

Lord Chief Commissioner. — ^You have 
done what is correct in proving the signature 
to the deeds, and I can never allow a defender 
to do more. You may ask questions independ- 
ent of the paper ; but if you have any questions 
as to the transaction, these papers are the evi- 
dence of it, and you cannot get it by parol. 

Cockburn opened for the defender and said. 
The question here is not as to the propriety of 
these deeds, but whether Dundonnel was ca- 



A deed being 
proved, incompe- 
tent to prove by 
parol the transac- 
tion to which it 
relates. 
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MACKBNSiE pable of having an object of affection ? and the 
Ro*Y. pursuer is bound to prove that, wit^ the feel- 

ings and views which he had, these were not 
his deeds. 

There are only two grounds on which they 
can be attacked, either that he was an idiot to- 
tally bereft of reason ; and if this is your opinion 
no more need be said :-— or that he was a frail 
halfling, who was practised upon by fraud, and 
this must be tried by evidence f not by Ross-shire 
clamour. We shall prove him a sensible man, 
with strong affection and resentment, and you 
must judge of him by his acts when roused to 
exertion, not when yielding to his natural obesity. 
He was in the army ; he acted as chairman of 
meetingsof justices of peace; and was engaged 
in numerous transactions in business, many of 
them with the pursuer* He disliked the pur- 
suer, and was fond of the defender. The deeds 
were deliberately executed, and the scrolls were 
corrected by himself, and he survived the exe- 
cution of them for five years. 

There is no proof of facility, and, if that were 
estaUished, there is none of fraud, intimidation, 
or solicitation. They say he hated the defend- 
er ; and was it ever heard of that a person in 
such a situation could prevail on the. other to 
give him his property ? 
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•When, in the course of the evidence, it was Mackenzie 

proposed to show a documient to the jury, his Roy. 

Lordship remarked, that it was much better not doc^^wJuuT' 

to distract their attention till the whole was g^^o^tHholn 

before them . ?« ^^^ J!^7 ^"'- 

ing a triaL 

It was dp^bt^d by the counsel for the pur- Letters admitted 
suer how far Mrs Mackenzie's letters could be spondence wuii a 
given in evidencCi when his Lordship said, If ^revidencf of 

- . • 1. r 1. •— ^"L J. J J the facts stated 

it IS part of a tram, the competency depends on in them. 
the fact. And when an objection was taken 
to the defender putting in letters addressed by 
others to Dundonnel, 

Lord Chief Commissioner. — They put in 
letters from a number of persons to Dundonnel, 
not for tl^e purpose of proving any fact contain- 
ed in then), but to show that these persons cor- 
responded with him. You draw one inference 
from them, and they draw a different ; but I 
see no objection to the production. 



Mr Solicitor-General stated that the defen- 
ders should produce a mandate mentioned in 
the opening. 

Lord Chief Commissioner. — Idonotthink 
I can compel this, — all I can say is, that they 
must produce the best evidence. Let the wit- 
ness be asked whether the mandate is necessary 
to aid his recollection, and if so, it must be pro- 



A document re- 
ferred to in the 
opening for the 
defender may 
be produced by 
the pursuer. 
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Thedepoticion 
of a vitnew ic- 
oeived vitbout 
evidence on oath 
that his Qlness 
was pennaneat. 



Mack£ncie duced. If necessary for the case of the pflr- 
RoT. suer, you may produce it. 

An objection was taken to the production of 
the deposition of a witness. 

Lord Chief Commissiomer. — I wished to 
enforce the strict rule, but there has been a re- 
laxation at the Bar. My rule would have been, 
that I would grant a commission only where a 
witness was not likely ever to be able to attend ; 
and I had been accustomed to see this granted 
only on affidavit, but I understood that here a 
certificate on soul and conscience was held suffi- 
cient. 



White V. Bal- 
lantyne, H. of 
Lordt. 1 Shaw, 
472. 



Hope^ SoL'Gen,, in reply. — It is only by 
convicting the witnesses for the pursuer of per- 
jury, that a verdict can be given for the defen- 
der. There is nothing in law, common sense, 
or general feeling, which warrants a man who 
can merely feel a preference in changing the 
order of succession to his estate ; his right to 
do so implies that he has a sound and disposing 
mind, and is capable of managing his affidrs 
with ordinary discretion. We deny that be 
had this capacity, but admit that he was not an 
idiot. He must understand the deed which he 
executes, and the powers he confers ; not mere* 
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ly who is called to the succession. The pre- Mackenzie 
sumptioiii no doubt, is in favour of a deed ; but roV. 

Sir J. Nichol lays it down, that when the per- ^ H^TEcdT 
son benefited is the instigator of the deed, the ^^ ^^• 
presumption is the other way. In the present 
case the question is, whether he was capable of 
coinprehending and originating these deeds, and 
if he was not, then there was contrivance from 
the first ; and if he did sign them, he did hot 
know what he gave to the person favoured; 
The account given of the first instructions for 
the deeds is incredible, and if the evidence of 
the agent and clerk is deducted, the other wit- 
nesses prove Dundonnel a halfling ; and the 
letters on which the defenders rely could not 
be his own composition, and the letters from 
the defender to Dundonnel are evidently writ- 
ten for the purpose of evidence. 

The deeds are not what were ordered — they 
are not in the form of the scroll — not in terms 
of the written instructions — nor in conformity 
with the instructions, as proved by the agent 
himself. 

Lord Chief Commissioner.— We have 
now been four days occupied with this case, and 
have had from fifteen to sixteen hours speaking 
upon it, and it is now sifted to the bran. It 
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Mackenzie requires much abstraction to simplify the case 
Roy. for your consideration, after such brilliant ad*- 

dresses, and the examination of thirty.five wit-* 
nesses on the one side, and twenty*three on the 
other. It would not be conducive to the ends 
of justice, were I to go over the case in detail ; 
but I shall endeavour to generalize it, and to 
state it in such a manner as to enable you to 
take a view of the whole. That your verdict 
will be according to your conscience, I have no 
doubt, and my anxiety is, that it should be final 
in the cause, and not infringe on any principle 
of law. 

This settlement by entail cuts out the blood 
relations of the maker of it, but not those of his 
lady. In all countries real, property has certain 
fixed rules attached to its conveyance from the 
dead to the living ; and the law of inheritance 
is held so sacred, that any violation of it creates 
a feeling which is apt to affect the mind in con- 
sidering it. But sacred as the law of inheri- 
tance is, it is not more sacred, or more fit to be 
preserved, than the sacred right of disposing of 
property according to the will of the individual 
disposing of it, which is a right sacred and esta- 
blished in all civilized societies. It is the object 
of all wise systems of law to prevent any aberra- 
tion from the intention of the proprietor, but 
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it is necessary that it should be the intention Mackekzib 
of a disposing mind. The only question, there- Roy. 

fore, on this part of the case is, whether Dun- 
donnel was of a disposing mind ? The disposal 
of property must be free, but the disposal must 
be defended from fraud, force, fear, or circum- 
vention, and by the law of this country a dis- 
posing mind is most clearly protected from all 
these. The law has also done much more than 
this, by establishing the wisest and best regula- 
tions for the protection of property, especially 
heritable property. These regulations are clear, 
short, and sure. The deed must be executed 
in a certain manner; and the forms being at. 
tended to, the deed becomes what is called pro- 
bative, and establishes a ri^t in the person fa- 
voured by it, provided the mind of the maker 
of it was capable, and was not influenced by fear 
or fraud. But if it is impugned on either of these 
grounds, then the proof of these lies entirely on 
the person who impeaches it. In this case it lies 
entirely on Thomas Mackenzie, who has brought 
a variety of evidence to establish two points. 
l3ty That liis brother had not a miod capable 
of disposing of it, and that he was circumvented 
and defrauded. 2d, That if he was not abso- 
lutely unable to make the disposition, yet there 
is such evidence of weakness and facility, that 
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Mackenzie the fraud and circumvention which took place 

are sili&cient to set it aside. 

Absolute incapacity is not made out, and, 
therefore, this last is the question for your con- 
sideration, and you will have to attend to the 
evidence of the facility and of the circumven* 
tion, and to say whether the schemes, the fraud 
acting on his facility, made him deprive the se- 
cond son of his father of the family estate. 

The issue is plain, and the one party says 
these were, and the other that they were not, 
the deeds of Dundonnel. In considering this, 
we have nothing to do with the situation of the 
trustees, or the hardship to the heir-at-law ; 
these may influence feeling, but cannot influ- 
ence the decision in a court of justice, which 
must depend on principles as applicable to the 
evidence. 

There is no question here as to such fraud 
as would set aside the deed of a sound mind ; 
but the question is, whether it is such as would 
affect a mind proved to be weak ? I have great 
difficulty on the fraud and circumvention, as 
there is no specific act, which I can point out, 
of circumvention, or of fraud accompanied with 
circumvention, which can be made applicable 
to this case. The case depends on facts and 
circumstances, and you ought to keep steadily 
in mind, that, before coming to the conclusion. 
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that it is not the deed of Dundonnel, you must Mackenzie 
be satisfied on consideration of the circunistan- roy. 

ces proved, that they establish circumvention 
operating in this case. 

Much evidence was given to prove his weak- . 
ness from a child, but from the situation he held 
in the militia, — afterwards living in a separate 
residence from his father, — managing his affairs, 
— and being left by his father without being 
cognosced or interdicted, — we n\pst hold him 
as suijuriSf and capable of managing and dis- 
posing of his property till the reverse is proved. 
If he is proved facil, then law protects him 
against a smaller degree of fraud and circum- 
vention, and it is in this view that the evidence 
is to be considered. You will consider, firsts 
the evidence as applicable to his mind in gene- 
ral, and then as applicable to the transaction as 
to these deeds,. for it is as applicable to such a 
mind, that the facts and circumstances must be 
. considered. 

There was much evidence to show the weak- 
. ness of his mind when a boy, but he. may have 
recovered, and you had the opinion of some 
persons, competent to judge, that in after-life he 
was capable of understanding the propositions of 
the deed separately, and if this evidence stood 
alone it would be decisive, as the main question 
is, whether he chose his brother, or brother-in- 
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Mackenzie law to succeed him ; and as he wrote the name 
Rot. of his brother-in-law on the margin of the 

scroll, he must have understood this part of the 
deed ; and if their was no fraud or circumven- 
tion, this would validate the deed. There was 
much evidence as to his habits, (several of which 
his Lordship stated,) and certainly they prove 
him to have been a man of weak mind ; but 
though his conduct in presence of his servants 
and those in an inferior situation was degrading 
to his rank and character, his habits were diffe- 
rent with those of equal or higher rank than 
his own. There was also evidence of the ma- 
m^ement he took of his estate, and of the pur- 
suer writing to him as to bill transactions, and 
we find him dmng all that any one else does 
in the world without any defect so far as i^- 
pears. 

With regard to the other part of the ease, I 
cannot lay my hand on any fact showing impe- 
tration or circumvention. But it is said joa 
must take all the circumstances together, and 
that if he had such a mind as to be inflneneed 
by these, then you should find for the pursuer. 
This is an important question, and difiers from 
any we fawe had before, and you would re- 
quire to consider it well ; but fraud, facility, 
and circumvention may no doubt be made out 
from facts and circumstances ; and if from these 
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you draw the conclusion, that there was fraud Mackenzie 
and circumvention acting on ^Jacil mind, then roy. 

you will find for the pursuer ; but if not well sa- 
tisfied of the fraud and circumvention, you will 
find for th6 defender. The terms on which 
Dundonnel lived with his brother and brother- 
in-law, and the attempt of the brother to cut 
him out of the succession, by getting his father 
to execute a deed on deathbed, are material 
facts ; but it is also in evidence that Dundonnel 
did many kind acts to his brother. 

As to the preparation of the deed, you find 
the defender is the copyist of the instructions 
for preparing a deed in his own favour, which 
was very incorrect. You have one gentleman 
declining to prepare the deed proposed, cutting 
out the heir, but sending a scroll of a deed in his 
favour. You have also the facts as to the deeds 
under reduction, and will say whether you con- 
sider Dundonnel a free agent in the execution 
of them ? It is said the instructions were for a 
simple destination, and that he may not have 
known the difierence between that and an en- 
tail, but he got the scrolls and approved of them ; 
and there was evidence that he disapproved of 
the scrolls sent by the gentleman first applied to. 

You must make up your minds whether 
these deeds were obtained by contrivance, 
whether they were made up in the family ; but 
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Mackekzib in deciding this, you must not act on sospidon. 
Rot. but must be satisfied of it as a fact on the evi- 

dence. If his mind was weak and unduly im- 
posed on, then the deeds cannot stand ; but if 
not, then he was a man sui Juris ; he had the 
management of his affiurs, and as this is a pro- 
bative deed, it must have effect, though it ex- 
cludes the heir-at-law. 

Skene. — ^We wish your Lordship to explain 
to the jury what is meant by contrivance. 

Lord Chief Commissioner. — It must be 
clear, from facts and circumstances, that there 
was a contrivance by the persons concerned in 
making and obtaining the deed, amounting to 
fraud and circumvention ; at least that species 
of fraud which is not direct, but circumvents 
a weak mind. 

The jury not having agreed in a verdict, they 
were discharged, after being twelve hours en- 
closed. 

The case was again tried, and on the 8th January 
1831, a verdict was returned for the pursuer. 

Scpe. Sol-Gen. and RoberUon, iar the Punuer^ 

Cockburn, Skene, Huiherfordf Penny, and GiUon^Craig^, fyr, 

the Defender, 
( Agenti, JBngh Maequeen^ w. s. Gibson^Craigt^ Wardiam^ and D^- 
zieiy w. a. and Madcenzie and Iwnes^ w. s.) 
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Patkbson 

V. 

Shaw. 



LU&D GILLIES. 



Pater SON v. ShaW. 



183a 

June 7« 



This was an action of damages for verbal and T^^^^ ^P^ ** 

o defender m an 

vvritten defamation. 



Defence. — The accusation was true— it was 
currently reported and believed-— the circum- 
stances justified the statement. 



defender in an 
action for de- 
famation. 



ISSUES. 

The issues were, whether, on or about the 
18th or 19th January 1829» the defender 
verbally accused the pursuer of cheating or 
playing falsely or unfairly at cards ? Whether 
he made a similar accusation in a letter dated 
18th January 1829» and in two printed state- 
ments in February, March, or April 1829? 
Or whether, on three occasions which were 
specified, (one of them in Great King Street) 
the pursuer did wilfully practice or use false 
or foul play at cards for the purpose of gain- 
ing money ? * 

* A motion having been made before the Lords Chief Com- 
VOL. V. S 




274 CASES TRIED IN June 7, 

Cockbum opened for the pursuer. — ^If the 
accusations are false, then no damages can 
be too high ; and if they are true, the con- 
clusion must be directly the reverse ; but this 
must be decided by the evidence, and not by 
what may have b^en stated elsewhere. The 
defender promised secrecy, and broke his pro- 
mise. It was foolish in the pursuer to attempt 
to buy his peace by paying back the money, 
but the defender having taken it was bound to 
secrecy. The whole case turns on one issue in 
defence, and the defender has been misled, as 
no such meeting took place as is there alleged. 

In an action for The first witucss for the pursuer was asked, 

yerbal slander, * 

a witness having qu cross-examinatiou, what reply the defender 

proved that he ^ *- ^ ^ 

asked the autho- made whcu askcd his authority for making the 

rity for making ^ o 

the accusation. Statement as to the pursuer ? 

competent to 

prove the answer 

given by the de* missien^r and Mackenzie to delay the trial, on the ground of 

the absence of a material witness. 

The Dean of Faculty objected, that it was not sufficient 
gfound for delay ; that, in the opinioii of counsel more wit- 
nesses were necessary, and that, if the case were delayed^ it 
pught to he peremptorily fixed for another day. 

I4QRQ CHipsr CoMMziiiON£B.—The oidy point we haye to 
inquire into, is the materiality of the witness and his ahaence^ 
and both these are sworn to. If witnesses were spirited away for 
the purpose of delay, the Court would proceed ; hut it i& im- 
possible at present to do any thing but to delay the trial^ which 
I regret, as the jury are here. 
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Jqffrey^ D. JFV for the pursuer.— No party is Patehson 
entitled to put any statement of his own in evi<» SbaV. 
dence> and we also object to any insinuation as 
to his having received information. As he 
pleads the truth, he is not entitled to bring evi- 
dence in mitigation, but must confine himself 
to his denial and proof of the truth. 

Hopey Sol-Gen.^ for the defender.-^ We do 
not raise the second point on the evidence of 
this witness, but defend the question on the 
ground, that when a person is called to prove 
part of a conversaition, we are entitled to ask 
him as to the whole, though we could not get 
damages on this unless supported, 

Jeffrey^ D. i^.— It is impossible to hold this 
a continuation of the conversation, and it was 
DOt by or in presence of the adverse party. If 
they cannot recover on it, it is irrelevant* 

Lord Gillt£s. — The witness was examined 
in chief as to the statements, and has, on cross^ 
examination^ said that he adced the defender 
what authority he had for making them» When 
about to state the answer^ he is interrupted by 
the Dean of Faculty ; but it appears to me dif- 
ficult at this stage to stop proof of the conver- 
sation. This is a proof of verbal slander, and 
how is the mitigation or a^ravation to be 
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PATBBsoir jndged of? If psrt of the conversatioii is not 

endoice, the Court will direct the jury to dis- 
regard it ; but it may lessen or greatly aggrm- 
^ate the slander. I repel the objection. 

The defender had transacted with the par* 
suer's brother for the repayment of the money ; 
when he was called as a witness^ the objection 
dktode^b^ of relationship was stated. 

Jeffrey^ Z>. P.— *I admit that, in general, he 
would be inadmissible ; but he is a necessary 
witness in consequence of the acts of the de- 
fender. This objection is got over in cases of 
occult crimes, and of instrumentary witnesses. • 
This is a question where the defender's charac- 
ter is deeply at stake, and this the only indivi- 
dual .who can speak to the facts. 

HofC^ SoL'Gefu — ^If it were true that this 
was the only evidence of the fact, it would still 
be merely a question of prudence whether the 
objection should be taken. At present, I have 
only to state, that law will not trust an indivi- 
dual whose feelings are so deeply interested; 
and I am not disposed to trust him. 

. Lord Gillies. — I am sorry the objection 
has been stated, but must deal fairly with it. I 
wish to know the fact to which he is said to be 
a necessary witness. 
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Jeffrey. — That the truth of the accusation 
was not admitted, or even stated or alluded to 
at the time of the agreement to repay the mo- 
ney, and that the compromise was gone into, 
on an acknowledgment of the total innocence 
of the pursuer. 

Lord Gillies. — As to the promise of se- 
crecy my mind is made up, and I would have 
admitted him to prove that. But what is now 
offered is not to prdve this promise, but that 
the defender admitted that the pursuer was not 
guilty, and to this I must reject him ; but the 
jury will take into consideration what has now 
happened. 

Hope^ SoL'Gen.-^Haymg got the judgment 
of the Court on the law, I consent to his exa- 
mination. 

An objection was taken to the question, what competent to 

- . , /• . ask a witness 

was the witness s reason for agreeing to the the reason he 

I had for agreeing 

proposal. to a proposal 

Lord Gillies. — If the witness is admis- 
sible, he must be competent to prove this. It 
is very difficult to admit proof of part, and not 
the whole of what passed. It is no proof of the 
reason which influenced the defender ; but I 
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p^TBMow think it competent to ask the witness what was 
Shaw. his reason. 

HopCf SoL-Gen. opened for the defender, 
and said, The jury are not to try the general 
propriety of the defender's conduct, but only 
in so far as any expressions against the pursuer 
had been brought home to him. There was 
no question before them as to the defender 
having promised not to divulge the circumstan- 
ces, but as it had been stated he would prove 
it false. It was said he invented and circulated 
the report to get back his money ; but the 
evidence is, that he said he had heard reports, 
and he did hear them. The thing was knowa 
to eight or nine individuals, and still the pur* 
suer chose rather to pay back the money than 
stand the inquiry ; and after the decision against 
him by a court of honour, he brings this ac-> 
tion of damages. Foul play is a subject most 
difficult to establish by legal evidence ; but if 
you are morally satisfied of it, then he does not 
come with clean hands, and is not entitled to 
damages. You cannot safely give damages, 
even if we fail in proving our issue, as we shall 
prove that he was suspected and watched, and 
that those who did so, warned their friends not 
to play with him, and that he was convicted by 
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the yeomanry and archers. He now comes 
into Court, trusting to the difference of moral 
and legal evidence ; he called for inquiry, but 
failed before that tribunal, and in this action 
rests on the answer given in by the defender* 




The first witness called for the defender 
stated, that on a particular day he made a corn* 
munication to the defenden 

Jeffi^ey^ D. F. and Cockburn.'^W& object to 
proof of the communication of any reports known 
to a few individuals only. There are one or two 
cases, in which, without much consideration, 
the Courts have allowed a defender to prove a 
general report in mitigation of damages, but 
this has never been done when a justification 
was pleaded. 

In the Earl of Leicester's case. Sir James 
Mansfield allowed such a proof, and this was for 
some time acted on, but the first time it was ques- 
tioned, the judgment was reversed. We do 
not object to proof of his general status in society. 

Lord Gillies. — There is a peculiarity in 
this case, as it is not merely an attempt to prove 
a general report, but that it was communicated 
to the defender. If the question had been 
whether the communication was to others, the 
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case might have been different ; but here the 
mitigation is rested not only on the bad charac- 
ter of the pursuer, but that a communicatioQ 
was made to the defender by a respectable in- 
dividual. 

Robertson^ for the defender. — We allow full 
weight to the English cases, but they do not 
apply here, from the peculiar circumstances of 
this case. The pursuer has laid his case on a 
particular expression, and that must be held 
false unless we prove it true. The evidence 
now. called is not to prove the accusation true, 
but to meet the allegation that the defender 
invented it. I will not argue the question 
whether proof of a general rumour is admis- 
jsible ; but I know no rule here by which plead- 
ing a justification on record excludes mitigation. 
Jeffrey y D. F. — They admit the argument, 
but rest on a misrepresentation of our case. 
Our complaint is not that he falsely said there 
was a report, but that the accusation was false. 
KingAD V. Wat- Jn the case of Kingan and Watson, it was held, 
Rep. 490. ' that, though the plea in justification was bad, 

jstill, by taking it, the defender had given up 
:the minor plea of mitigation. 

LoBD Gillies. — Were the. general question 
before me, I would hesitate before giving a de- 
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cisiom If the pursuer had been contented Patersoii? 

da 

with the two first issues, this woiiM jiot have Shaw. 
arisen ; but I n)ust take the case as proved ; 
and, in the fourth issue, part of the quotation. 
}8% that, on the day in question, the defender 
<< was, for the first time, informed of the exist- 
** ence of certain rumours,'' &c. and the question 
is, whether the whole or any of the words are 
false, and can you say they are when the defen- 
der offers to prove them true. If the accusa-* 
tion had been confined to cheating at cards, 
the objection might be good ; but the pursuer 
has gone further, and I therefore admit the 
evidence. 



When another witness was called to prove a The same ded- 

, ., ... 7 "ion as to an- 

similar communication, the same objection was other witness. 
taken. 

Lord Gillies. — This is also said to be false ; 

and on the grounds I formerly stated, I am . 
equally clear that this is admissible. You say 
it is false, and I think he may prove it true. 

When a gentleman was called to prove one in an issue in 

n 1 • • • A»n .- justification, the 

of the issues in jUStinCatlOn. defender, by 

Cockburn. — This witness is called to prove StotSthatYft^ 

what took place in Melville Street, the issue £^«^ ora^ge^^! 

being as to Great King Street. reJ^co^. 
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tent t»< prove diat 
the fact took 
plaoe in his Imqw 
m a difiisent 



Hope.'— We twice applied to the Court to 
alter this, which was sufficient notice to the pur- 
suer ; and though it was not then altered^ it may 
now be held as accidental, or it may be struck 
out, as it was stated in Court that it might be 
amended if it appeared at the trial that it was a 
mistake and no surprise. I might on payment 
of costs have got the record amended* 

Jeffrey^ D. F. — The question is, whether, 
after evidence is given, the issue can be altered 
to suit it ? The motion when made was refused, 
and I will not argue whether the want of the 
street would have been fatal, as this is a wrong 
one, which is much stronger. 



Lord Gilltes. — This difficulty takes me by 
surprise, and it ought to have been suggested 
that one of the Judges who heard the motion 
should have been present. The only analogous 
case to this which struck me from the first was 
that of a witness in the Court of Justiciary ; 
and in that case I should hold that, with per- 
sons so well known, it was no objection that 
they were stated to be in one street or another. 
I doubt if this is surprise, or any thing like 
surprise. Indeed, that objection cannot be se- 
riously insisted in ; but this does not remove the 
difficulty, as the jury cannot find that this took 
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plane in Great King Street, and if it is found Paterson 
to have taken place in Melville Street^ that is Shaw. 

no answer to the issue. 

As this gentle^nan does not live in Great 
King Street, I sustain the objection. 

Jeffrey^ D. F. in reply, — This is a case of 
painful anxiety to the pursuer ; and though he 
appears to come voluntarily into Court, he was 
driven to it in vindication of his character^ 
The two points are, has the pursuer proved the 
calumnies uttered, and has the defender proved 
that he was the infamous cheat he represented 
him to be ? The defender extorted the money 
and then published the accusation. That the 
pursuer has proved his case cannot be doubted \ 
the only question is on the proof of the defence. 
The defender at one time seemed to hold that 
the pursuer must fail, though there was no proof 
of his moral guilt. The only proof of cheat- 
ing is by proving a number of particular in- 
stances, and the question is, whether the de- 
fender has made out what he undertook to do. 
There was only evidence applicable to one oc- 
casion, and there the date was not the one 
stated in the issue, and you must hold, that, had 
the date been correct, the pursuer would have 
had a good defence. The whole proof is one 
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Patbrsok witness speaking to one card, and there is no- 
Shaw. thing in which mistake is more apt to occur 
than in a person thinking he sees a card drop- 
ped in a rapid deal, especially when the mind 
is prejudiged. 

Lord Gillies. — This is a painful case, as the 
character of two gentlemen is deeply implicated 
in it. Though it has been made long, it is in 
fact very short, as the merits lie within a nar« 
row compass. Counsel on both sides have 
shown great ability and zeal in discharge of 
their duty, and now we must do ours as well as 
we can ; they have used every art of eloquence 
and ingenuity which they are privileged to use, 
and it is that and that alone which creates any 
difficulty in the case. 

The first thing we have to do is to free our 
minds from their declamation and arguments, 
however plausible, and, according to our duty, 
to take a dispassionate view of the case, and to 
free ourselves from feeling when we consider 
the facts. 

The parties here are in very different cir- 
cumstances. The defender asks nothing at your 
hands, but comes to defend himself against a 
claim by the pursuer for L. 15,000. To suc- 
ceed in such a claim, you and all must be satis- 
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iied that the pursuer comes with clean handsy Patersok 
and without stain or impurity. If, by his con- 
ducty he has forfeited his character, we may 
regret the situation in which he is placed ; but 
he cannot come to a jury making such a claim. 
As to the defender, he lost a considerable 
sum of money, and having got tolerable infer-* 
mation, which he considered good, as to the; 
pursuer's conduct at play, you cannot be surprise 
ed that he acted on it. If there had been no 
justification, you would still have been bound 
to consider this in mitigation of damages, — ^that 
it was not a malicious invention, but that he 
acted on belief, and that belief, founded on rea* 
sonable grounds, which must go far with a 
jury to show that the stain was fixed not on an 
uncontaminated character. That the accusa- 
tion was made is almost admitted, which goes 
to show that the pursuer is not entitled to 
high damages. What may be the rule among 
gamblers I cannot say, but it appears rea- 
sonable that what has been gained by cheat- 
ing should be repaid. I cannot, however^ 
say that the defender acted in this case with 
that high spirit which might have been ex- 
pected, and if he were claiming damages, his 
conduct as to the repayment of the money 
might enter into consideration i but here he is 
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FATBBsoif merely defending himself. It is said he made 
Shaw. a promise of secrecy and did not keep it. Had 
he been a man of high spirit, he would not 
have made such a promise ; if he knew of such 
conduct, there was as great impropriety in mak-> 
ing, as in breaking, the promise. But this is 
not the question. You are to say whether you 
are to find for the pursuer. The accusation 
was made ; but if it is true there is an end of 
the case. Consider the evidence on this, and 
whether the conduct of the pursuer is that 
which you would have followed, had such an 
accusation been brought against you? His 
answer to the proposal of referring the truth to 
some of his friends has too much the appearance 
of there being some ground for the accusation* 
There is only one issue proved for the defen- 
der, but on another issue, from the turn the 
evidence took, you cannot draw any inference 
in favour of the pursuer, but merely that it is 
not proved. I was lost in wonder at the speech 
of the Dean of Faculty, as to the issue which 
was proved, for I cannot conceive any act of 
cheating more decided and clear than that 
which was proved by the witness. I wish I 
could consider him mistaken, but I cannot ; 
and, with respect to his being a single witness, 
you will consider the paying back the money, 
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and other circumstances. On the two joined l^oa© Fombi 
together, you arc to say whether you come to LEyf, &c. 
the conclusion that he cheated at cards, and 
that it is proved he did so. 

Verdicts" For the defender." 
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Lord Forbes v. Leys, Masson, and Company, 

\Ihis was a declarator by the heritors of the Finding for the 

upper fishings on the river Don, to have it qSoTihe-* 

found that the defenders had not acquired right and ^ni^wej^^ 

to draw oflF water from that river, or to have a injurious to the 

pursuer. 

dam-dike across it, and to have their dam -dike 
removed, as having been erected under a tem- 
porary permission, which was recalled. 

Defence. — The pursuers have neither title 
nor interest to object to the use the defenders 
make of the water, which is preferable to the 
rights of the pursuers, and they have aquiesced 
in and homologated what has been done by the 
defenders. 



288 CASES TRI£D IN June 14^ 



LOBD FOftBBS ISSUES. 

V, 



LBYsi &e. *' It being admitted that, in the yetts 1792 

*' and 1793, the defenders. Leys, Masson, and 
** Company cut a canal on the north side of the 
** river Don, for the purpose of conveying wa- 
<< ter from the said river to Grandholme 
** Haugh, where the bleachfield and manufac- 
** tory of the defenders are situated, and that 
** in the year 1805 the defenders formed a 
** dam-dike across the said river, for the pur- 
<< pose of conveying water into the said canal. 

'< PrimOf Whether the said canal, cut as 
« aforesaid, is to the injury and damage of the 
*^ pursuers, or of any and which of them, as 
<* proprietors of salmon-fishings in the said 
" river ? 

<< SecundOf Whether the said dam* dike, 
** formed as aforesaid, is to the injury and da- 
** mage of the pursuers, or any and which of 
^* them, as proprietors of salmon-fishings in the 
" said river ? Or, 

•• Tertio^ Whether the whole or any, and 
** which of the pursuers or their predecessors 
" or authors, or their commissioners, trustees, 
*< or agents, duly authorized, acquiesced in the 

* The title of the pursuers was sustained, and the Issues 
sent by the Second Division of the Court of Session. 
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** ibnnation or continuance of the said canal ? ^o^ Fokbes 

** And, Leys,' Ac 

" QuartOf Whether the whole or any, and ''••■^^^■*^ 
^* which of the pursuers or their predecessors, 
^* or authors, or their commissioners, trustees, 
<< or agents, duly authorized, acquiesced in the 
** erection or continuance of the said dam- 
" dike ?" 

Skene opened for the pursuers and stated 
the facts.-^The pursuers believed the injury to 
their fishings to be produced by the cmives^ 
but discovered that it was by this dike. Many 
defences have been stated. It has been said there 
are many other dikes, and that till they are re- 
moved this must stand. But the Court will di- 
rect you that this is irrelevant, and that the ex- 
tent of their works is equally so. If they bring 
evidence on their issues, we shall under these 
explain the delay. 

At the close of the pursuers' evidence it was a commisdon 
mentioned that a witness for the defender was witnen during 
unable to attend, but might be examined on L^t was not ai. 

commission. i2l been tj^ken 

Lord Gillies If you can prove that he ^^"^^ ^ 

was able to attend at the beginning of the trial, 
and was taken suddenly ill, this might be 

VOL. V. T 
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LoBD F0KBB8 done ; but you have no case unless he was 
Lbt8, &c well at the commencement of the trial. . ^ - 

Jeffrey^ D. F. opened for the defenders imd 
said. Their manufactory was one of the largest in 
Scotland, which had cost L. 200,000, and em- 
jdoyed 2000 people, and that a verdict for the 
pursuers would give them nothing, and. leave 
the defenders nothing. Fishings are diminish- 
ed in all rivers, and it is the other obstructions 
in this river, and the vigilance. of the lower 
fishers which has injured the fishings of. the 
pursuers, which never were worth L. 50 a-year. 
But independent of this, they are barred by 
acquiescence, and it is necessary to explain the 
doctrine on this subject. 

Lord Gillies. — This appears to me quite 
unnecessary, as nothing will induce me to give 
any opinion on the subject, of acquiescence. 
This is a question of fact ; if the pursuers have 
acquiesced the jury will find so, and if not, 
they will find the reverse. Acquiescence is an 
£nglish word, and the definition of it may be 
got from a dictionary, — as a law, term I am 
unacquainted with it. 

ft 

Jeffrey^ D. F. — There must be explanation 
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of what acquiescence is, and what I am to 
prove. If a party allows his neighbour, without 
objection, to lay out large sums of money in 
the construction of works, he is not to be 
allowed afterwards to challenge them to the 
ruin of his neighbour. This is equitable, and 
in this case there are innumerable circumstances 
which entitle the Court and July to presume 
aajuiescence. Where an act is taking posses- 
sion of the property of a neighbour, law and 
equity require some act on the part of the pro- 
pfrietor, as a gift is not to be presumed, though 
even here open possession has in some instances 
transferred property. But there is another 
class of cases, to which the present belongs, 
where the acts are done by a person on his own 
property ; and in this class, by not interrupting, 
the neighbour ceases to have a right to remove 
the work. In this case, mere publicity with- 
out direct evidence of the defender's knowledge, 
is sufficient to defend the works, especially afl;er 
thirty years silence. The pursuers are to be 
presumed to have granted permission for erect- 
ing the dike and taking the water, and it was 
their interest to acquiesce, as it brought a num- 
ber of people to consume the produce of their 
estates. Where the question is knowledge, noto- 
riety is sufficient, and here the question is only 
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tacU acquieacoioe. There are rarcumstances 
Bhowing the knowledge of each pursuer. 

TbciMMfbc- After part of the evideaoe was led, Mr 

'^Sa^^ju. Cockbum stated, that they had proved that no 

A^th^^^m inj"*7 ^" done to the pursuers, and, therelwe, 

tS^i^rttiT^. >' w**" unnecessary to lead further evidenoe. 

i^tln'^^ LoED G11.1.1ES.— If the jury are satisfied 

n^upoTc u- t},gt no injury waa done, they may say so. In 

the aoquietoence you stand as pursuer, but hare 

no reply. It would be hard for the jury to sit 

here and listen to the other part of the case, if 

there was no injury to the fishings. 

Hope, Sol,-Gen. — The party must take the 
nsk if they oboose to stop here. There were 
two motions before the Lord Chief Commis- 
uoner and Lord Mackenzie on this subject, 
which were refused, and the object of what is 
now proposed is to undo what was then done, 
and to bare two trials. I ara entitled to reply 
on the whole oasci and if the party intended to 
stop here, was it fair to make so powerful an 
address on the other part of the case ? 

J^e^, D. F. — If this evidence is new to 
the Solicitor, the strength of it is little less new 
ta ui. 

Hope, SoL-Gen. in reply,— The whole case 
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wa8 t^ned for the ^fender^ and you are now Loud Foaubs 
asked to confine your atteation to the point of lbys,' itt. 
no idjury beiilg don^, as if you had not beard ^" 
the rest of the speech. That speech makes it 
necessary for me to reply on the whole case ; 
but you will be doing injustice if you allow 
wbit was said as to acquiescence to have any 
influence on youi* minds. You must consider 
this question as if the defenders were now 
erecting the dike^ and if so, there is no doubt 
they have not shown sufficient ground to en- 
title them to do so. Much was said, but not 
proved, as to the diminution of the fish in the ises, c. 68. 
river, and also as to the height of the cruive 
and other dikes ; but if they are too high they 
may be removed ) and whatever may be the opi* 
nion of engineers and others who saw the river 
in flood, as to this one not being injurious, the 
fact, that the bed of the river is laid dry by it 
for half a mile, demonstrates the injury. The 
title of the pursuers is sustained, and they be- 
gin with the first dike in the river, and must 
take one at a time. 

Lord Gillirs. — In cases coming before a 
jury, law and fact are frequently joined ; and 
when that is the case, it is the duty of the 
Judge to state the law, and the jury to take the 
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law SO Stated. But it is better when the case 
is firee of that comhiiiatioiiy and we are here in. 
that desiiable situation. Much law has been 
stated on both sides, but you shall hear none 
ftom me. On the one side, there was much in- 
genious aigument as to acquiescence ; and on 
the other, on the law as to cruives ; but neither 
of these are here, and my duty is merely to 
bring you back to the issue. . 

If the judgment of Lord Cringletie sus- 
taining the title decides, as was said, that this 
is injurious, then no issue would have been 
here. We are not to settle the law, but to 
answer one question as to a dam-dike, and an-, 
other as to a canal ; and the question is not 
whether, in certain circumstances and situation 
of the river, these would be injurious, but are 
they injurious ? And to answer this . question 
you may convert it and aisk yourselves, whether 
the removal of the dike would be beneficial, and 
if.it would, then it is injurious. Is this dike and 
canal injurious where it is, and in the circum- 
stances in which it is ? This is the subject to 
which your attention must be confined ; and 
not the question which has been put to you 
whether the. erection of it was wrong. The^ 
question is not the dimensions of the dike, or 
the effect of lowering it, but whether it is in- 
jurious to the fishings. 
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Evidence was given as to the dike, and that Loai> Fobbbb 
it laid part of the river dry, and that the fish- Leys', &c. 
ings were fallen off; and had this been the 
whole I would have said it was injurious ; but 
the evidence for the defenders must also be con- 
sideredi and the witnesses for them who mea- 
sured the dikoi and also compared it with that 
of another manufactory on the same river ; 
they state that if the other obstructions were re- 
moved, that this would not prevent the fish 
getting up. I do not know what effect this 
evidence may have upon you, but I cannot get 
over what they say as to the fish getting up if 
the other obstacles were removed. 

The Solicitor-Greneral requested his Lord- 
ship to note what he stated as to the other ob- 
structions in the river. A Bill of Exceptions 
was tendered to the construction put on the 
issues, and the exception sustained by the Se- 
cond Division of the Court. 

Verdict — For the defenders. 



Hope, SoL'-Gen,, Skene and A. Anderson, for the Pursuers. 
Jeffrey i D. F., Cockburn, Lumsden, and Maitland, for- the 
Defenders. 
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Finding for the 
defender! on a 
question of 
wrongful arreit- 
ment of fiindt, 
and giTing a 
diarge of nom- 
ins after a turn 
ofmoney wu 
tendered. 



MucKARsiE V. Fleming^ &c. 

An action of damages against an agent and his 
employer for arresting the funds of the pur- 
suer, and giving a charge of homing for pay- 
ment of the balance of a bill after the sum 
was tendered. 

Defence. — The pursuer refused to deliver 
up to the agent a receipt said to be granted by 
the party for a partial payment. 

ISSUE. 

** It being admitted, that on the 27th Au- 
gust 1 827} the pursuer granted to the defen- 
ders, Fleming and Watson, a bill of exchange 
for the sum of L. 49, 9s. Id. and that on the 
5th day of January 1828, there was a balance 
of L. 32, 12s. lOd. due on the said bill : — 
** It being also admitted, that diligence was 
done on the said bill, and that arrestments 
were used by the said Fleming and Watson 



It 

« 
if 
It 
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<< in the hands of Fillans, GrMTge RusseU MucKAksn 
<< and GecNTge and John Dron^ on the 3 1 st day Flemimo, &e. 
" of December 1837 : — 

<< Whetheri on or about the 10th day of Ja- 
*< nuary 1828, the pursuer tendered payment 
<< of the said sum of L. 82, 12s. lOd. the ba* 
*' lance of the said bill, to the defender Archi- 
*' bald Walker, as the authorized agent, and 
<< acting for the defenders Fleming and Wat* 
^* son ?-— And whether the defenders, or any 
^< of them, wrongfully refused to accept the 
<< said sum of L. SS, iSs. lOd. and to deliver 
*' up the said bill, and loose the said arrestments, 
<< — ^to the loss, injury, and damage of the pur- 
" suer ?'* 

Robertson opened for the pursuer. — The de^ 
fenders refused the sum tendered, and insinua- 
ted that the pursuer had altered a receipt from 
seven to seventeen, though he only stated it as 
seven. 

J^^2/f J^' F* opened for the defenders. — 
The only point here is, whether we wrongfully 
refused the money tendered ? Our request to 
see the acknowledgment for the L. 7 was rea- 
sonable, and the pursuer agreed to give it, but 
he departed from his agreement, and wishes to 
catch the defenders. 
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MucEAMit . Lord Chief Commissioner* — This appears 
Flimino, &c to me a very clear case. The facts appear from 

the admissions in the issue, and the question 
depends on the conduct of the one defender as 
agent for the other. . It is clear that the pur- 
suer went with the balance due on the. bill, aud 
if it had been a pure question on the tender, 
you would have had to consider whether dama- 
ges were due or not. But there had been pre- 
vious transactions between the parties, and it 
was a ht thing that the agent should get all the 
pursuer's receipts, that he might be able to show 
them to his constituents. The pursuer express- 
ly agreed to give the receipt ; and, therefore, 
the question is not whether his refusing to give 
it would have vitiated the tender. If he had 
given it, and the arrestment had not been taken 
off, there would have been a ground of action. 
The acceptance of the tender is clogged with a 
condition — ^he agrees to that condition---and if 
he had offered the receipt and the balance, and 
it had been refused, then it would have been a 
tender. The question turns on the wrongful 
refusal to accept, — the agent did not refuse, but 
proposed a condition, which was agreed to ; but 
the pursuer gets bad advice, and does not fulfil 
his agreement ; and can it in that case be said to 
be a wrongful refusal. The pursuer makes out 
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a case against himself; but if you have any 
doubt of this, the damages must be very trif- 
ling. 



F&asek's T&. 

V. 

Falconer. 



Verdict — *' For the defenders. 



$3 



Mobertson and IT. Bell, for the Pursuer. 
Jeffrey BXkd Cheape, for the Defenders. 
(Agents, t/o/kn Johnsouy abd T. Lebum.) 



PRESENT, 



LORDS CHIEF COMniSSIONEH AND PITMILLV. 



Fraser's Trustees v. Falconer. 

Xhis was an acticHi against an agent for having, 
without authority, made certain accusations in 
the pleadings in a submission, on account of 
which the pursuers had been found personally 
liable in expences. 

Defence.— ^The pursuers sanctioned and 
approved of the pleadings. 

ISSUES. 

The issues contained an admission that the 

> ■ 

defender was employed to conduct the plead- 
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FindiDg for the 
defender (an 
agent) in an ac- 
tion of relief 
brought against 
him by trustees 
who bad been 
found personally 
liable in expenoes 
on account of 
statements made 
in the pleadings. 
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FaAitft'i Ta. ings in the submiflnon, and that the punuen 
Falcomee. had been found personally liable in expencesk 

The question then was, whether the pleadings 
contained certain words, (which were quoted ?) 
'' And whether, without the authority or sanc- 
'* tion of the pursuers, and contrary to his duty, 
« as agent aforesaid, the defender did insert, 
or cause to be inserted, the whole, or any 
part of the said words, in the said pleadings, 
or any of them, and did lodge, or cause to 
be lodged, the said pleadings, or any of 
'* them, in the said submission ? and whe- 
<< ther the words so inserted and lodged, with- 
'* out authority, and contrary to his duty as 
** agent aforesaid, were the grounds on which 
** the said arbiter found the pursuers personally 
<< liable in payment of expences, and that they 
were not entitled to charge against the trust- 
funds the expences incurred by themselves, 
** as aforesaid ? and whether, in consequence 
** thereof, the defender is indebted and resting 
** owing to the pursuers in the sum of L. 567» 
** 8s. 5d. or any part thereof?" 



(I 



Robertson opened for the pursuers, and stat- 
ed the facts, which gave rise to the submission 
in which the statements were made. 

Jeffrey^ D. F., opened for the defender. 
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and saidy^^Thiis was a disreputable case, as the Fraser's Tr. 
pursuers were fully aware of the statements, Falconer. 
but wished to throw over the expeuce on the 
agent It is only for gross n^ligenoe or mis* 
management that an agetit can be subjected, 
and here there was none, as the pursuers au* 
thorized and sanctioned the statements. I am 
not here to justify the statements made ; but, in 
the circumstances, they were not such as to sub* 
ject any one in expeqcea«^it is extravagant and 
monstrous to attempt to get them from an in- 
dustrious agent. 

Skene, in reply, — The real question is, whe- 
ther a paid agent is or is not to relieve his un- 
fortunate employers from the damage done to 
them by him ? If he had acted with ordinary 
prudence, good sense, and temper, there would 
have been no such finding. There is no ques- 
tion here of the truth of the charges, as in every 
point the decree finds them unfounded. The 
question is not the malignity of the pursuers 
against the person accused, but whether the de- 
fender ao acted as to free hiinself from the da- 
mage done by his conduct, and by persevering 
in charges after they were disproved. 

Lord Chief Commissioner. — This is not 
a question depending on malicious purpose, but 
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FftASBft'iTm. is a dry question, whether the defender dis* 
Falconer. charged his duty in such a way as to prevent the 
"^ pursuers from being relieved of the expences to 
which they were subjected by the Solicitor-Ge- 
neral. When an agent is called on he is bound 
to do the service with fair professional skill, and 
if the client suffers from the want of this, the 
agent ought to be made responsible to the client; 
but the case is not the same as to statement of 
facts, many of which must be stated on the au- 
thority of the client, or, if not so authorized 
at first, still, if they are communicated to and 
approved by the client, the agent misst be re- 
lieved. In the ordinary case, trustees who act 
for others, and act honajide^ are not personal- 
ly liable for the expences of the trust ; but in 
this ease the expence is not laid on the trust; 
but on the individuals, on the ground that they 
asserted matter which ought not to have been 
stated. 

There is no doubt the defender inserted the 
statements ; the only question is, whether he 
did it under proper authority, or without it, and 
on his own responsibility ? If he was the head 
and hand who did it, then the pursuers are en- 
titled to relief. Stating them ** without autho- 
** rity, and contrary to his duty as an agent," 
is the ground on which he is liable, but on the 
facts proved you are to say whether it was with- 
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out authority. To require evidence of autho- Fbasea's tr. 
rity for each detached fact, would render it im- Falconeb, 
possible to conduct business. The question is, 
Whether, from the general authority, sanction, 
and approbation which he had, he acted ac-* 
cording to directions in stating them ? You 
must consider the facts proved as to the lead- 
ing pursuer, and an important letter written 
by him ; and if that amounts to acquiescence or 
approval, then this expence cannot be thrown 
on the agent. From what was proved, will 
you not presume that the pursuer knew the 
contents of the paper ; and would it not be 
dealing too strictly with an agent to require 
proof of direct authority ? When an agent 
acted fairly and honestly, and when his con- 
duct was not checked but approved by the pur- 
suer, will you subject him in those expences, 
or allow them to remain on the pursuer, where 
the arbiter has placed them ? ^ 

Verdict — ** For the defender.*' 



A motion for a New Trial was made in the a New Trial re. 
Court of Session, but refused on the Sd Fe- 
bruary 1831. 

Skene, Robertson, and Dauney, for the Pursuers. 
Jeffrey, D, F., Forsyth, and Sandford, for the Defender. 
(Agents, JoTm Shandy w. s. and Alexander Johnston^ w. s.) 
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In an action to 
leduce a holo- 
graph deed, find- 
ing for the pur- 
suer, subject to 
the opinion of 
the Court on a 
case. 



PBESZyT, 
THE LOHD CHIEF COMMIgSIOKER. 



Spink v. Johnston. 

Reduction of a holograph deed of setdement, 
on the ground of deathbed. 

Defence. — The deed bears a true date, and 
was not executed on deathbed. 

ISSUE. 

** It being admitted that a deed bearing to 
*< be dated 14th January 1821, and of which 
<* No. 14 of Process is a copy, is holograph of 
<* the late James Spink, lieutenant in the royal 
" navy. 

'* Whether, at the time the sud deed was 
*' executed, the said James Spink was not on 
" deathbed ?" 



Neaoes op^sed for the pursuer. — This deed 
bears date six years before the death of the tes- 
tator ; but it is sufficient if we prove its exist- 
ence more than sixty d^ys before his death. 
There was a person who saw it much more 
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than that period ; and there are minute circum- Spink 

stances in the deed itself, and the parties nam*- Johnston. 
ed in it, which confirm the truth of its date. ''"•■v-*-^ 
The only question is, Whether one of the al- 
terations in it was made on deathbed ? but the 
witness will prove that the deed she read con- 
tained alterations, and a provision in favour of 
the person there named. 

The witness having stated that she read the a deed shown to 

^^ & witness tliHt 

deed, and having detailed a number of the pro- she might prove 
visions in it, was shown the deed, and desired ^^ * ^""'^' 
to say whether it was the paper which she read. 

When the brother of the witness was called one witness 

. . J ,. I.* 1 1 may prove that 

to prove a communication made to him by her, a communica. 

-r AS ^^ •XT tion was made 

Lord Chief Commissioner. — You may tohimbyan- 
prove that a communication was made to him, the^cont^ute oV 
but not the contents of the communication. ;{;^;«>™™unica. 

Skene, for the defender, said. There were se- 
veral points of law which could be better deter^ 
mined on a case than by a verdict. 

Lord Chief Commissioner. — This is the 
proper course in such a case ; but the jury must 
be satisfied that this is the will which was seen 
by the witness. It is established that a will in 

VOL. V. u 
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his handwriting existed years before the death 
of the testator j the witness saw it in a place 
where it was natural that it should be, and at 
the time she mentioned to the other witness that 
she had seen it. As to the contents, they are 
not the question before you, but simply whether 
this is the deed she saw some years before his 
death ; and if you, the jury, are of opinion that 
it is, you will find for the pursuer on a case to be 
made up. 



Verdict — *' Of consent, the jury found for 
*' the pursuers, subject to the. opinion of the 
^* Court of Session, on a case to be settled by 
** the parties/' 

Hope^ SoL-Gen., and Neavesj for the Pursuer. 
Skene and BeU, for the Defenders. 
(Agents, James Morgan, and Thomas DeuCher.y 
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Finding fbr the 
defender in a 
reduction of a 
deed. 



PRESENT, 
LORDS CHIEF COMMISSIOKER AND CRINOLETIE. 



Mason v. Merry. 

XvEDUCTioN of a contract and other writings, 
on the ground of force and fear — that the con- 
tract was not read to the party — that the name 
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was traced by another person —that the witnessP- Mason 
es did not see the subscription, or hear the Merrt. 
party acknowledge it— that the deed ought to 
have been subscribed by notaries. 

D£F£NC£. — The allegations are not true — 
the deed was reasonable, and is fortified by pre- 
scription — the pursuer has no interest, as she 
is bound to maintain the purchaser in his right. 

ISSUE. 

^* Whether the contract No. 3 of process, 
*' dated SOth March 1787f bearing to be a con- 
<« veyance of certain subjects, situate in the 
<^ city of Glasgow, to Marion Brown, widow 
^^ of the late James Crawford, meal-dealer in 
>« Glasgow, was not the deed of the pursuer ?-— 
**or, 

** Whether the pursuer homologated or ac- 
*' quiesced in the said contract ?** 

Aytovn opened for the pursuer. — This is a 
reduction on the ground of fraud and circum- 
vention, and the want of formalities required by 
law ; the pursuer was left at nine years of age 
without a relation to protect her, and from the 
terms of her contract of marriage, fraud is to 
be presumed* The only deed here is the con- 
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tnct» and the law isclear, Ersk. B. 4. T. i. $ 27. 
She could not write» but her name was traced 
with pencil. By 1^799 c. <$0» notaries must sign 
when a person cannot write. The first issue 
is ours, the second is for the defender ; bat be- 
fore making out homologation, it must be esta- 
blished that the fact was known to the party. 



I . 



Id a quettion 
wbetoer a pur- 
fluer could write, 
inoompHent to 
pfOTe that she 
said toa wttnew 
that the coiikl 
not, but the aca 
of die witDCfls 
Hoay be proved. 



A witness having stated, that the pursuer 
could not write, and that he wrote for her, wds 
asked what she said. An objection was taken 
to proof of any thing said by her, espedidly at 
a distance of time. 

Lord Chief Commissioneiu — ^This may be 
got at in a different way, by asking him as to 
the act — ^why he did it, and showing by his 
4^wn, knowledge that she could not w|ite ; bat 
if it was at a distance of time from the deeda^ 
I should think it of little importance. 



^ot lo^* ^^ objection was also taken to the produc- 
dfi^tdays before tJon of Certain books by a clerk in Sir W. For- 

tfaetriaL ^ 

bes and Company's Bank, not having been 
lodged eight days before trial. 

Lord Chief Commissioner. — It is of very 
little importance here ; but I think the objec- 
tion good. 



m 

Cockburn opened for the defender and said. 



•il 
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It was a case much more for the Court than the Masok 
jury, as, if such a case were sustained, it was 
a dangerous precedent. The deed was regu- 
lar, and the presumption in its favour ; and 
this cannot be got the better of by whining 
about poverty, or statements as to fraud and cir- 
cumvention, which is not the ground of reduc- 
tion here. The question turns on the defec- 
tive execution of the deed ; and the pursuer 
hopes, at the distance 'of forty years, to get quit 
of a deed, because she says her name was tra- 
ced with pencil before she wrote it, though the 
deed was sanctioned by her husband ; and she 
said to the witness that it was her deed. This 
reductidil is attempted to be made out by cal- 
ling a witness, certalinly not of the first credit ; 
and they refuse to call the most respectable 
man of business under whose eye the deed was 
executed. 

If one witness were sufficient to cut down a 
deed, no deed is safe ; but here he is not on- 
ly solitary, but will be contradicted by a wit- 
ness above all suspicion. A party is not entit- 
led to take advantage of her own fraud ; and 
the long silence is sufficient proof of homdo^ 
gation. ' 



When the agent who framed the deed was 
called. 
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Mamm Jeffreg^ B. F.^ objects. — He is inteiested. 

If KAAT. as he is personally liable, if the deed was not 

.^C^i^ho properly executed. 

^^^^^ Cackbwrtu—lt was found in the case of Frank 

not to be a good objection to a witness that he 



cdon the giumid 

Qfim gnittiiym J3 IjaUe iu au action* 

ao6 flDDfldlDdOD* 



GmBe v. Bo. LoRo Chief Commissiomsr. — That wss a 

duuu Jane 98* 

1823, 2. sb. and ^ssc in which the House of. Lords reversed the 

Dim. ^^^ 

Fnmk «u Pnnk, judgment of the Court of Session. In ^b» pre- 

and »MMh ^ut casc, we src of opinion that he is not in- 

1^^' competent as an agent, and that he has no snch 

^^^^^ interest as excludes him. 



J^^t JD. Jb\, in reply^ said,-— He coold 
not abandon the case without some observsr 
tions. The circumstances were suspicious, and 
aflford the ground for laying hold of any legal 
nullity, and tracing the name renders it nulL 
There is no proof of homolc^ation, as the par- 
ty must know the nature and extent of the 
right at the time he homologates* 

LoBD Chibf CoMiussioNER. — The only ob- 
servations which I shall make are applicable to 
the first issue, as evidence of homologation has 
not been gone into. 

The question here is one requiring the great- 
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est possible attention ; and the pursuer is bound Masok 
to prove, by the strength of her own evidence. Merry. 
that this is not her deed, before the Court and 
jury can be called to attend to it. 

This is a deed which^ being regular, is pro- 
bative by statute ; and, to get the better of it, 
there must be such clear and distinct evidence 
as leaves no doubt on the mind. In this case, 
at such a distance of time, and the party know- 
ing of the deed, it would require the strongest 
evidence. 

It was matter of grave consideration whether 
a witness to a deed should be received, who 
comes to cut down his own solemn act ; but for 
several years it has been the practice to exa- 
mine the witnesses to the deed ;— in this cha- 
racter the witness for the pursuer comes to 
undo what be attested to be regular. He says he 
knew it irregular, but that it was no business 
of his. It has been said that such a witness is 
admissible, but not credible. I think it is bet- 
ter to say that his evidence is to be scrupulous- 
ly examined ; and here we miist consider whe- 
ther there is any thing to support this single 
witness, who comes to disaflBrm his act. 

His Lordship then stated the circumstances 
and the evidence as to the pursuei^' not being 
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Hamiltok able to write, and said it amounted to a pre- 
Andcrson, Sic. sumption ; but that the evidence of the agent 

on the other side was clear and directs and 
went to support a deed and the law, against the 
evidence of a person in the situation of the wit- 
ness for the pursuer who came to undo his own 
act. 

Verdict — ** For the .defender." 

Jeffrey, D. F., Clephan, and Ayioun, for the Pursuer. 

Cocklmrn, and D. McNeil, for the Defender. 

(Agenti>, Ayioun and Greigy w. 8. and Thomtu DarUag, 8. a. c.) 



PRESENT, 
LORDS CHIEF COMMISSIOXER AKD CRIKGLETIE. 
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Hamilton v* Anderson, &c. 



Damages against Xhis was au actiou of damascs for wrongous 

a party, his , , , ^ o 

agent, and the impHsonineDt agaiDst a party, his agent, and the 

messenger, for * i_ j- .i 

executing diii. messeugcr, lor apprehending the pursuer on 

Mn,^n?biii diligence raised on a bill accepted by the pur- 
accepted by his , /. . t 

father. sucr s father. 

Defence. — The pursuer acted as if the bill 
had been his — the agent gave no instructions to 
the messenger — ^the messenger acted in the 
execution of his duty» 
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ISSUE. Hamilton 

" Whether, on or about the 14th day of ande/son, &c. 
** April 1829, the defenders, or any of them, 
*' did wrongfully apprehend the pursuer, or 
wrongfully cause the pursuer to be appre- 
hended ; or did wrongfully imprison the pur- 
'' suer, or wrongfully cause him to be imprison- 
*^ ed, to the loss, injury, and damage of the 
*• pursuer?" 

McNeill opened for the pursuer and stat- 
ed the facts, and that the ease was an aggra- 
vated one, and particularly on the part of the 
agent, though he now wishes to shake himself 
free of it. 

Jeffrey^ D. F., opened for the defenders, 
and admitted. That, by mistake, the son had 
been apprehended instead of the father; but the 
question was^ Whether this arose from the ne- 
glect or improper conduct of the defenders, or 
the want of sense in the pursuer ? The only 
fault of the leading defender was, not explain- 
ing that one of the parties in the bill was dead, 
and that he had a son of the same name ; the 
pursuer did not offer any evidence that he was 
not the party, and the agent and messenger 
would not have been warranted in not taking 
him. 



314 CASES TRIED IN 



July 19, 



Hamilton LoRD ChIEF COMMISSIONER. — The isSUe 

Andekson, &c. expresses what you have to try ; and if you 

think the case made out against any or all of 
the defenders^ you will find damages, but, in the 
circumstances, I would advise you to find mode- 
rate damages. A creditor is bound to know 
his debtor, and, knowing that the father of the 
pursuer was dead, he ought not to have allowed 
the agent to make out a mandate to execute 
the diligence against the son* 

As to the agent, he lived near the spot; and 
you will judge from what has been proved of 
his conduct, whether he was not bound to make 
farther inquiry before allowing the messenger 
to execute the diligence. The question is, 
whether he had probable cause for his conduct, 
it being established that there was no cause for 
imprisonment ? and whether, if he had good 
reason to capture him, he did not go beyond in 
taking him to a distance and imprisoning him 
without a sufficient inquiry ? but it is not a case 
where you will lean strongly against a man of 
business. 

With regard to the messenger, he no doubt 
is an officer bound to obey his instructions; but 
he must act with common sense. In the cir- 
cumstances, he was not wrong in taking this 
person ; but when he was informed that be was 
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not the party to the bill, you will consider whe- 
ther he ought not immediately to have com- 
municated this to his employer. 

It appears to me a case for moderate dama- 
ges, and though you might find generally 
against all the defenders, I would recommend 
to you to find specially against each. 

Verdict — " For the pursuer, — damages 
against Anderson, L. SO, against Gilfillan, 
L. 15, agiunst Millar, L.5/' 



n 



€€ 



Robertson and A. McNeill, for the Pursuer. 
Jeffreyy D. F, and E. Mimteath^ for the Defenders. 
(Agents, Charles FUTier, and Wotherspoon and Mack.) 



PRESENT, 
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LORDS CHIEF COMMISSIONER AND CRINGLETIE. 



BUTCHARD V. WaLK£B AND WeST. 



1830. 
July 20. 



This was an action by a tenant to recover com- 
pensation for improvements made on a farm. 

Defence. — The pursuer is not entitled to 
the profit arising from the improvements, but 



Finding for the 
defenders in a 
claim for indem< 
nification for im< 
proyements 
made on a farm. 
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BuTCHARD to his outlay, under deduction of the benefit 
Walker, &c. reaped by him from the improvements* 

ISSUE. 

• 

** It being admitted, that, on the 14th day 
of April 1821, the Directors of the Bank of 
** Scotland let to the pursuer a certain portion 
of land in the neighbourhood of the village 
of Auchtermuchty, for the period of nine 
'* years from Martinmas 18SI, under condition 
*' that it should be in the power of the proprie- 
** tors to resume possession of the land at Mar- 
tinmas 1826, upon condition, however, of in- 
demnifying the pursuer for such improve- 
^ ments as he may have made on the lands, and 
not reaped the benefit of : 
** It being also admitted, that, on the 8th 
day of November 1825, the defenders pur- 
" chased the said lands, and at Martinmas 
" 1826 resumed possession of the same in terms 
^* of the said agreement ; 

** Whether the pursuer made improvements 
'* on the said lands, of which he did not reap 
** the benefit prior to Martinmas 1826 ; and 
^* whether the defenders wrongfully failed to 
*^ indemnify the pursuer for the improvements 
'* so made, — to the loss, injury, and damage of 
" the pursuer ?•* 
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Anderson opened for the pursuer. — The 
issue shows the question ; and it is a hard case 
for the pursuer, as the lands were in bad order, 
and he much improved them. He cannot now 
prove all he laid out on them, and the landlord 
got th^ four most profitable years of the lease. 
We are entitled to the profit drawn during these 
four years, and the defender will only allow us 
part of the sum laid out. We are at issue both 
on the fact and law. The case of Sharp v. Burt, 
31st July 1788, Mqu 15262, shows the prin- 
ciple on which this ought to be decided. Hav- 
ing resumed possession, the proprietor must 
pay the loss suffered by the tenant. 

Cockburn^ fpr the defender. — It would save 
time if the Court fixed the point of law, as it 
wpuld limit the proof to the outlay which had 
not been repaid. 

Lord Chief Commissioner. — From the 
question which has been raised, we naturally 
looked from the issue to the summons and de- 
fences ; and it appears to us, that both parties 
push the question to an extreme ; the defender 
maintaining that the pursuer is not entitled to 
any thing after he quits, while he maintains 
that he is entitled to all the profits that would 
arise during the lease. This question is brought 



butchard 
Walker, &c. 



Circumstances in 
which the Court 
would not fix 
the construction 
of a missive 
prior to the pur- 
suer leading his 
evidence. 
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Butcharp to trial on the issue before us ; and the real 
Walkeb, &c. question is, whether he made improvements of 

which he has not reaped the ben^t ? It appears 
to us that the construction of the missive re* 
quires him to prove that he made improve- 
ments, and that he was not indemnified. He 
is not entitled to his outlay ; but he must show 
the improvements, and that he has not reaped 
the benefit of them. 
» ' 

HopCf SoL-Gen. — I shall show that part of 
the land was of scarcely any value before the 
lease. The question now is, not whether the 
improvements extended over one, two^ three, or 
the whole of the lease. The question is, whe- 
ther he reaped the fair return on the improve- 
ments made by him ? Whether he is indemni- 
fied for the profit he would have made. 

Cackbum. — The point is, that, if he laid out 
L. 100, he is to be indemnis, and we say that 
he is indemnified for the improvements. 

Lord Chief Commissioner. — The question 
is, whether he reaped the benefit prior to 1826, 
or how long he is to draw the return ? I wish 
the Court of Session had construed the terms 
of the missive ; but we will not at this stage re- 
strict it for the one party, nor extend it for the 
other. 
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At the close of the evidence for the pursuer, Butchabd 
Lord Chief Commissioner. — Have you Walker, &c 
any one to prove exactly the comparison of out- ^^ 
lay and receipt ? If not, it appears to me there 
is some difficulty in the pursuer's case. There 
has been some loose evidence as to the improved 
value of the land, and on this I entertain no 
doubt ; but the true question is, whether he 
reaped the benefit, and, for any thing which 
appears, he may be full in pocket ? In the pre- 
sent position of the case, you (the jury) may 
find for the defender ; but, if you are not pre- 
pared to do so, Mr Cockburn must proceed* I 
would only remark, that a case of this sort must 
be made out clearly and distinctly to the jury, 
by accurate computation of what "was laid out, 
and was not received again. 

The jury not being prepared to find for the 
defender. 

Lord Chief Commissioner. — You must 
then resume consideration of the case without 
prejudice from any thing which has passed* 

Cockburn^ for the defender. — I cannot con- 
ceive any one who understands what a pursuer 
must make out, doubting in this case. The 
pursuer takes a lease for nine years with a break. 
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Butch A BD and what he is to get is not the profit he might 
Walker, &c. have made — ^not the extravagant rent which 

has been stated — ^but if he lays out L. 10 on 
improvements, and increases the rent L. 100, 
still he only gets the L. 10. If he has drawn 
that from the improved land, he gets nothing 
from the landlord. The pursuer kept no ac« 
count of his improvements, and there is not a 
particle of evidence showing that he did not 
reap the benefit of them prior to 18S6. 

Lord Chief Commissioner.' — From the 
course this case has taken, I shall go rather 
more at length into the state of the evidence 
than formerly. It is the duty of a Judge to tell 
the jury if he thinks the pursuer (who is bound 
to make out his case) has failed in doing so. 
It is the duty of the jury to find according to 
the principles applicable to the case. A judge 
may observe on the reason of the thing to a 
jury, and may state principles, but ought never 
to trench on the province of the jury, or press 
on them any opinion he may have formed of a 
fact, so as to prevent their deliberating on their 
verdict. 

No jury can understand a case unless they 
understand the issue, and what they are and 
what they are not to try. In the present case. 
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the pursuer comes bound to prove not only that Butchaed 
he made improvements, but that he has not been Walkbr, &c. 
indemnified ; and if he fails in proving this, the 
defender is entitled to a verdict, as a verdict 
of not proven is not applicable in this Court* 
The agreement and the issue show that the 
question is not the profit he might have made 
during the remaining four years, but whether 
he was indemnified. A person entering into 
such a lease was bound to keep an accurate ac* 
count of what he laid out and of what he drew 
io, but here neither has been proved — and 
things are in such a state that you can neither 
say the sum he laid out or what he drew in, 
and yet it is on the comparison of these that 
your verdict ought to rest. It is proved that 
he laid on lime and dung, but it is also proved 
that he reaped wheat and barley ; and though you 
are not to conjecture what this put in his pocket, 
it is fair to say that this was a mode of cropping 
as likely as any other to put money in his pocket. 
On the whole, I am sure your good sense will 
come to the same conclusion which I formerly 
stated shortly, thatthe pursuer has not sufficiently 
made out the burden of proof which is on him. 

Verdict'—" For the defenders.*' 

Hope, SoL'Gen., and A. Anderson, for the Pursuer. 
Cockbum, and D. M'Neil, for the Deftaoder. 
(Agents, John Johnton and Thomaa Leburn.) 

VOL. V. X 
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V. 

Railtok. 



183a 

July 23. 



PRESENT, 
LORDS CHIEF C0XKIS8IOVZR AlTD JfACKEKZIE. 



Hallillt, &c. v. Railton. 



cstAte^S'abaDk! A petition and complaint against the decision 
been m^k^ of t^® tnistce on the estate of one Drew, by 
nl^^^wlg "w^ich it was found that the pursuers were not 
liable for the entitled to rank on the estate for the price of 

price of goods ^ '^ 

sold on credit certain goods transmitted to Glasgow for 

^ale. 

Defence.— The pursuersknewand approved 
of the goods being sold on credit. 

Issue. 






It being admitted, that, in the year 1821, 
John Drew was employed by the pursuers 
** for the sale of certain articles at Glasgow, in 
^* terms of the deed of agreement. No. 16 of 
*^ process, and that certain goods were, by the 
** pursuers, transmitted to the said John Drew: 
** It being also admitted, that John Drew's 
'* estate was sequestrated on the 5th day of 
** December 1826, and that the defender is the 
<^ trustee on the said estate : . 
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^^ Whether, on the said 5th day of December 
'' 1826, the said John Drew was indebted and 
resting owing to the pursuers in the sum of 
L. l660 Sterling, or any part thereof?'* 



€€ 



£C 



Hallillt^ &c« 

V. 

Railton« 



Nemes opened for the pursuer, and said,-~ 
Carpets were transmitted to be sold by Drew 
for ready money ; and the question is, Whe« 
ther he transgressed his instructions, and is 
liable for the price ? — Whether, on account of 
his misconduct, the pursuers are to rank on his 
estate for the price of goods sold by him on 
credit, though the purchasers may also be liable 
for sums not drawn by him ? Having fixed 
the goods on him, he and his trustee must free 
themselves from them* 



When a person in the same trade, and circumstances in 

, , which parol evi- 

through whom the letter of instructions had dence was admit- 
been transmitted to Drew, was called to prove tents of a letter. 
the contents of the letter, 

Robertson, for the defender, objects. — There 
is no evidence that the letter seen by this wit- 
ness^ was the one sent to Drew ; and parol evi- 
dence is incompetent ; the letter-book of the 
pursuers ought to have been produced. 

Hope, SoL-Gem-^There is no doubt of the 
identity of the letter ; and we produced a copy 
from our letter-book» 
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Hallillt, &c Lobd Chief Commissioner.— -There is no- 
Railton. thing in which the Court are more cautious 

than in admitting secondary evidence, unless 
the primary is not to be found. But here 
there is no doubt every thing was done to get 
the best evidence. The bankrupt says it is 
either lost» or that he gave it to his trustee ; 
and as he cannot produce it, there is the best 
evidence that the letter is not to be produced* 
This, however, does not entitle us to come to a 
conclusion as to its contents, separate from the 
writing. The first evidence is the writing, the 
next and weaker is the memory of man ; but 
this is in the present case stronger than what 
is contended for by the defender, viz. the let- 
ter-book. 

What is the fact here ? This agreement is 
made at Glas^w, and one is made with the 
witness here at the same time. They are iden- 
tical ; and the letter to Glasgow was transmit- 
ted open, to the witness, who read it before 
sending it to Drew, who at the same time 
made an agreement on the same terms as to 
the same goods. What can be so strong evi- 
dence as that proposed to be given?— It is 
higher than the letter-book, as there was a 
transaction founded on it. 

Lord Mackenzie. — I entirely concur. 
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The witness having proved the instructionsi Hallilly, &c. 

Lord Chief Commissioner. — The instruc- Railton. 

tions being proved, there appears to me a con- The'^tetTofr 

elusive right to recover, unless the defender can defender empioy- 

o ' ed to sell for cash 

prove abandonment on the part of the pursuers. ^«i^ liaWe for 

* , ^ ^ *• ^ toe price of goods 

Robertson. — TTie facts might be stated in a sold on credit, 

^ unless he can 

case. prove that his 

Lord Chief CoMMissiONEBi. — There is now ^ned^the'St 
BO ground for that, in consequence of the proof 
of the instructions, and that he did not act on 
them. The only way now is to prove that 
they let him off from the terms of these in- 
structions, that they released him from the re- 
sponsibility. It is not sufficient to show that 
the pursuers knew that he dealt on credit ; this 
is merely the first step. It must also be proved 
that they took the purchasers as their debtors. 
The grand criterion of the case is, that the 
names of the purchasers were not transmitted. 
This would be a question for the jury, not the 
Courti but I would tell them that before finding 
for the defender they must be completely satis- 
fied that the pursuers took the purchasers as 
their debtors. 

The defender not being in a situation to prove 
this, a verdict was returned for the pursuers. 

Hope^ SoL^Oen. and yeaves, for the Pursuers. 

Robertton, for the Defender. 

(Agents, Brodiea and Kennedy , w. s., and David Smith, w. s.) 
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Robertson 



V, 



Allaedtci^ &c* 



1830. 
July 26. 



Finding for the 
defenders, Justi- 
ces of Peace, in 
an action for de- 
famation utter, 
ed by them while 
acting as magis- 
trates. 
April 8, 1830. 



PRESENT, 
LORDS CHIEF COMMISSIONER AND MACKENZIE. 



Robertson v. Barclay Allardtce, &c. 

1 HIS case was first tried on the 214th of March 
1828, and again on the 21st of July of the same 
yean See 4 Mur. Rep. 509 and 529* An 
appeal was taken to the House of Lords, who 
** Ordered and Adjudged, That the interlocutor 
** of the Lords of Session of the Second Divi- 
** sion of the ISth of December 1827* and al- 
*^ so the three orders of the Jury Court, dated 
" respectively the 7th of March, the 10th of 
** July, and the 19th of December 1828, com- 
** plained of in the said appeal, be affirmed : 
'* And it is declared that this House is of opi- 
*< nion, that the action of damages in the said 
** appeal mentioned, could not be maintained 
** without proof of malice, and that there was not 
*' in this case any proof of malice, nor any evi. 
** dence from which malice could be inferred : 
** And with this declaration, it is further order- 
ed and adjudged, That the said order of the 
Jury Court of the 15th of January 1829» 
** and also the said interlocutor of the Lords of 
'* Session of the Second Division of the 14th of 



CI 
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*^ May 1829f also complained of in the said Robeetson 

^^ appeal, in so far as it declares the verdict fi- allardtgb, &e. 

** nal and conclusive in terms of the statutes and ^-^^^^^ 

'' finds the respondent entitled to the expen* 

f' ces incurred by him in discussing the bill of 

<' exceptions, be reversed : And it is farther or* 

" dered. That, with the declaration and reversal 

** before^mentioned, the cause be remitted back 

'^ to the Court of Session, that the same may be 

^< sent by the said Court to the Jury Court, with 

" an order that a New Trial may be allowed if 

" the respondent shall so desire." 

Jeffrey^ D. F.^ again opened the case, and 
stated the facts, and that the only question now 
was. Whether it was done maliciously, and 
that the vehemence of the expression indicated 
malice and a disposition to oppress ? The for- 
mer juries unanimously and indignantly gave cucnmstances 

«ieir VeraiCC. openiDg oounsd 

Hope SoL^Gen. and Cockbum. — This case ];i"5^*^^^ 
is to be tried on its merits. What has now *a«tomakca 

measnrea reie- 

been stated cannot be proved, which shows rence to the for. 

mer tnalk 

that it is incompetent to state it. If it is in- 
tended to produce impression, that is what we 
ciEiU prejudice. 

Jeffirei/f D. F. — It is not usual to stop an 
opening counsel. I am entitled to read every 
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RoBSETsoif ivord of the record, and if I am desired to stop, 
Allaapycb, &c. I shall leave the case in the hands of the Court 

and jury. I cannot do justice to the case if I 
am not entitled to lay the record before the 
jury, and no principle has been referred to on 
the other, side. 

Lord Chief Cohmissioner.— The Court 
cannot lay down any different rule in this case 
from the uniform rule in all others, and which 
has not been violated except in the second trial 
of this case, and then the allusion was past be- 
fore I was in a situation to notice it. I am 
sure if, at a second trial, allusion is to be made 
to the finding at the first, it brings before the 
minds of the Jury that which it is not desirable 
to have before them. It is said this may be 
laid before them in evidence ; but during the 
opening is not the time for deciding the admis* 
sibility of evidence ; and what may not be ad- 
missible at one time may be so at another. 
One difficulty in this case is from what has 
been done in the court of last resort. By the 
order made there on the bill of exceptions, no 
option was left to this Court in granting a new 
trial. From the special nature of the order in 
this case, and from reference to what was done 
* in the House of Lords, perhaps some relaxa- 



1830. 



THE JURY COURT. 329 



tion may be allowed in this case of a rule which Robertson 
I hope will remain fixed in every other. In allardyce, &c. 
opening, allusion may be made to the case hav- 
ing been formerly tried ; but no allusion ought 
to be made to the conduct of the jury, or to 
particular facts. A measured reference may 
be made to the former trials in this case, 
though not in others, and it may be dotie so as 
not to create prejudice. It is easy to state that 
there was a trial and a verdict, and a second 
trial and verdict, and that, on a bill of excep- 
tions, the House of Lords ordered another trial. 

Jeffrey ^H. F. — Under thispermission, I state 
that the trials took place, and that it is not 
easy to see how the House of Lords had the 
question of evidence before them. But it is 
now before you on the question, not of what 
took place, but whether the words were used 
from malice, culpable motive, or innocent mis- 
apprehension ? In the ordinary case, injurious 
words uttered, and not proved true, infer damage, 
as the law presumes them false and malicious. 
But if the person using them has a right to 
interfere, he is protected, and a larger proof 
of malice is required. This, however, is not 
spite, but any undue or culpable feeling towards 
the individual, and confusion has been intro- 
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RoBiBTMN duced here by attempting to draw a distinct 
Allakbtcb, Sic line, which does not exist, between cases which 

are and which are not privileged. Is it to be 
tolerated, that, in such a question as came be- 
fore the defenders, a vital stab may be given to 
the moral character of the defender ? — A Judge 
may perhaps with impunity put a harsh con- 
struction on facts appearing in the case, or ap- 
ply certain epithets. But the opinion of the 
Second Division shows that he is not entitled to 
introduce facts into the case ; and if the intro- 
duction is culpable, or the facts irrelevant, that 
proves malice. 

A witness having died since the former trial, 
it was agreed that his evidence should be read 
from the bill of exceptions. 

Lord Chief Commissioner. — The practice 
is to take it from the notes of the Judge ; but as 
the bill of exceptions was prepared from my 
notes, and they are not here, this may be read. 

Hope, SoL'Gen. for Barclay Allardyce. — 
The chief object is to discard from your minds 
the inflammatory statements which have been 
made, and which differ so much from the case 
proved. We have nothing to do here with the 
poverty or riches of the parties, or the policy of 



1830. 



THE JURY COURT, 331 



the game laws, or the oppression of this litiga- Robertson 
tion. The pursuer has been litigating at the Allardycf, &c, 
expence of the defenders ; but the House of 
Lords have found them in the right, and sent 
the case for trial again ; and the question is. 
Whether this was said from malice or bad in- 
tention ? and if it was not, then I plead to you 
in point of fact, and I call on the Court to di- 
rect you that the case is at an end. It is said 
to be a question for you, whether the situation 
protected the defender ? That question is not, 
and cannot be, with you, but the Court. The 
question for you is, Whether the defenders 
abused their situation, and made it a cloak for 
slander ? I admit the distinction of cases into 
those which are privileged and those which are 
not ; but I contend, that, in the class to which 
this case belongs, law does not presume malice ; 
but there must be proof as a fact of a feeling 
of hostility or ill-will, and that feeling must be 
against the individual, and not against poachers 
in general. Neither are you to judge of the 
propriety of such language in such a situation, 
but whether the situation was used as a cloak for 
the slander. When a person is in the seat of 
judgment, it is not sufficient that the state- 
ments are false and irrelevant ; they must be 
known to be so, and it is sufficient protection if 
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RoBBETsoN he believed them relevant and true. They 
Allardtcb, &c were relevant, as the pursuer put his character 

in issue. I plead to the Courti that, as there is 
no proof of malice, there is no case for your 
consideration. 

Cockburn, for Boswell. — I agree with the 
pursuer, that this is an important question for 
the law of the land ; and this appears to me a 
case in which the experiment is tried how often 
a jury may be made to go wrong by mere 
clamour. The pursuer was accused of a crime, 
and one which is the source of all others, and, 
in judging of the penalty, the justices were 
bound to consider his character, and were en- 
titled to act on private knowledge. Malice 
is not to be inferred from the intensity of the 
expression, but there must be personal enmity. 
It is said this is a case of oppression of a poor 
man by a rich ; but it confirms what I have 
always observed, that all the oppression I evei: 
heard of was of the poor by the rich, and all I 
ever ^aw was of the rich by the poor. 

There is here evidence that there was no 
malice, and though it is your province to judge 
of evidence, it is for the Court to say if there is 
a case, and you are morally bound to take the law 
from the Court. 

Lord Chief Commissioner. — I shall en- 
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deavour to state this case with the temper Robbbtson 
which I, and I am sure you, will consider it» Ailabdyce, &c: 
without prejudice from the rank and situation 
of the parties, or from the former verdicts* It 
is an important but not difficult case,-*import- 
ant not only as finally settling the litigation 
between these parties, but as settling the sound 
principle on which the case ought to be decid- 
ed. The first point is the proof of the words. 
2. The character of the individuals who^ spoke 
them as Justices of Peace. — 3. That they were 
strictly in their magisterial character at the 
time. — 4. Whether the case is supported on 
proof applicable to such cases ? 

Here the words were direct, not inferential ; 
and if it had been one individual speaking of 
another in a private capacity, the law is clear. 
When an individual has no right to speak of 
another, and speaks slanderously, law infers, 
that, by speaking falsely, he speaks maliciously ; 
but if he speaks in a matter where he is bound 
to communicate as a duty, such as giving the 
character of a servant, or an opinion on the 
isolvency of a person with whom his friend 
wishes to deal, he is justified, provided the 
character or opinion is given fairly, and with- 
out malice. Here the defenders were sitting 
^s justices, and boimd to discharge their duty 
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R0BIET8ON to the best of their judgment. They may be 
Allaedtce, &c. wrong, but this is not sufficient, provided it 

is within their vocation, and that they are ho- 
nest in the discharge of it. 

The only question is, whether the words 
were spoken maliciously, and, from the nature 
of the evidence, if this had been the first time 
the case had come for trial, and if I had the 
power to nonsuit, I would nonsuit the pursuer, 
leaving it to others to correct this if erroneous ; 
but here the case is in a situation to be decided 
by a verdict, which makes it necessary for you 
anxiously to consider the evidence. 

The first point, then, is the proof of the 
words, and this I think the pursuer has suffi- 
ciently established. 

The next is the situation in which the defen* 
ders were placed. They are admitted to be 
Justices of Peace and Commissioners of Supply, 
and they were in a court where they were called 
on for judgment against the pursuer, in a ques- 
tion on a revenue not a game act. After part of 
the evidence is admitted, the agent for the pur- 
suer gives up the case, and applies for mitiga- 
tion of the penalty, which may be reduced from 
L. 20 to L. 10. On this application, the one de- 
fender says it ought not to be mitigated, as the 
pursuer is a thief ; and he refers to the other 
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defender, who does not say any thing till he Robbbtson 
is thus called upon, and then states that he Allabdyce, &ct 
was informed by a person that the pursuer had ^"^ 
stolen bee-hives and leather, and the person 
who informed him being dead, it was competent 
to prove what he said. The statement was made 
in a small room, and not in any way di&rent 
from the usual eagerness of the defender. 

The only question is the motive with which 
the words were spoken. If they had been 
.spoken by one individual of another, law pre^- 
sumes malice from the falsehood ; but if a duty 
calls on a person to speak, then the presumption 
of law is, that the words were not maliciously 
spoken, but in discharge of the duty j and it is 
incumbent on the party bringing the action to 
prove malice ; and if it is not distinctly proved, 
there must be a verdict for the defenders. 

This is in substance, if not in words, the law 
formerly laid down in this case, and which has 
been sanctioned by the Court of Session and 
House of Lords ; and the ground on which this 
trial is granted was, that there was no facts prov- 
ed to establish malice. Malice consists in hav- 
ing a bad, sinister, motive, in doing that from 
ill will which, separate from the motive, it 
may be right to do. How is this to be made 
out ? not from expressions used by an individual 
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RoBiETBON sitting in the seat of justice, deliberating on 
Allardvcb, &c. ^^^ question to be decided, though his expres- 
sions may be intemperate. I cannot say they 
were irrelevantly spoken, and therefore they 
are not of themselves sufficient proof of malice, 
but must be supported by facts and circumstaUi- 
ces. The facts may be extrinsic or intrinsic ; 
they may arise out of the facts or separately. 
In the present case, there is nothing extraneous 
proved which can have any bearing on the ma- 
lice. There was nothing to excite the feeling ; 
and you are not to conjecture, that, because the 
defenders take pleasure in the sports of the 
field, they have any hatred against an indivi- 
dual. 

I leave the case with the perfect conviction 
that you will find for the defenders. It is sel- 
dom that there is no balance of evidence to be 
left to the jury ; but, in this case, I should be 
violating my oath of office if I did not state 
what I have done. 

Verdict—" For the defenders.'' 

Hope, SoL^Gen, Cockburn and H. R, Scott for the Pursuer. 
Jeffrey, D. F. Dundas, and Borthwick, for the Defender. 
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DOUGALL 



V, 



PRESENT, 
j;.ORD8 CHIEF COMMISSIONER AND MACKENZIE. 



DouGALL r;. Renfrewshire Bank. 

1 HIS was a multiplepoinding brought in name 
of the defenders for the purpose of trying the 
validity of an order, without a stamp, granted 
by the late Captain Dougall for the sum of 
L. 900. 

Issue. 

*^ It being admitted that the pursuers are 
representatives of the late Captain James 
Dougall of Gourock, — 
" Whether, on or about the 28th day of July 
1837) there was, in the bank of the defend- 
ers at Greenock, on deposit-account, the sum 
of L. 900, the property of the late Captain 
James Dpugall ; and whether the defenders 
are indebted, and resting owing to the pur- 
suers in the said sum of L. 900 ? 



Renfrewshire 
Bank. 



a 
«( 

I 

€€ 
ii 



1830. 
July 26. 



An heircluming 
from a banker a 
sum of money 
paid on an un- 
stamped order 
by his ancestor, 
must prove that 
the banker knev 
that the place at 
which the order 
was dated was 
more than ten 
miles from the 
bank. 



Wood opened for the pursuer and said, — The 
question is, whether the defenders are due 
JL. 900 which they paid on an unstamped order, 
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CASES TRIED IN 



July 26, 



DOUOAIL 
V, 

Rempeewshire 
Bank. 



date4 more than ten miles from their place of 
business. By 55 Geo. III. c. 184-. § 2, such 
an order is declared null, and we are entitled 
to payment, unless the Bank discharge them- 
selves. 

Hope, Sol.'Gen. — This is a question on the 
construction of the statute, and we wish the 
opinion of the Court on the first and second 
sections. We do not admit, that giving the 
money on this order was payment. 



Lord Chief Commissioner.— Does not the 
case depend on the scienter? In considering 
it, my attention was drawn to § 13, which re- 
fers to an order known to be issued beyond the 
ten miles. 

Jeffirey, D. F. — They state that this is a 
document requiring a stamp, and that it is not 
stamped. If any question is to be raised as to 
the payment of the money, I must then with- 
draw my admission that it was in the Bank. 
But they admit on record that it was paid, and 
are not entitled to cavil as to there being no 
voucher. They wish to drop § 13 of the sta- 
tute. 



Lord Chief Commissioner. — It appears to 
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V. 
Ef 

Bank. 



me, that the question is for paying the money Dougall 

on an order without a stamp ; that the Bank Renfrewshire 

paid in their own wrong ; and that the pursuers 

were entitled to claim as if the money was still 

in the Bank. The defence of the Bank is, 

that, though beyond the ten miles, they did not 

know it. 

The two questions are, Whether this is a pro- 
bative istrument ? And Whether, if probative, 
the Bank knew it to be dated more than ten 
miles from their place of business ? On the first 
I am bound to decide on the view of it, that 
this is a probative instrument without a stamp, 
and having it before us, we get to the other 
question. 

The pursuer failed to prove the knowledge 
of the Bank, and gave up the case. 

Verdict— For the defender. 

Hopet SoL'Gen.f and A. Wood, for the Pursuer, 

Jeffrey, D. F,f Robertson, Scott, Dunlopf and Aytoun for the 

Defender. 
(Agents, Robert Wehh^ s. s. c. Peartoti^ WWcie^ and Rohertton^ w* s.) 



INDEX. 



A. 

ACCOUNT^ 

An action to recover the balance of, 1 

ACQUIESCENCE. 

Finding that u person had acquiesced 
in a nuisance^ . . 28 

Held unnecessary to prove acouies- 
cence if the work complained of is 
proved not injurious, • 892 

ADMISSION. 
Incompetent to prove one made in a 
different cause, - ~ 39 

AGENT. 
Before proving a sale by an agent the 
power to sell must be proved, 238 

AGENT, LAW. 
A law agent found liable in damages 
for arresting a discharged bank- 



rupt, 



16 



'— — is personally liable in payment 
of witnesses who attend for exami« 
nation at a trial, - 137, 129 

Finding for a law agent, in a ques- 
tion whether he was bound to re- 
lieve his clients from expences 
fbund against them, - 299 

A person who had seen the summons 
and defences in the cause receiv- 
ed as a witness, - 259 

A person to whom depositions of wit- 
nesses were sent rejected, 46 

The agent who framed a deed ad- 
mitted in a question as to irregula- 
rity of execution, - 310 



ARRESTMENT. 
Finding for the defender in a ques- 
tion of wrongful arrestment, 296^ 
Damages for wrongful arrestment, 

16, 312 

ASSAULT. 
Assault, damages for, - 84' 

-^ may be proved by presumptive 
evidence, • . - 90 

— in an action for assault the de- 
fender, may prove the pursuer vio* 
lent in his family, 120, 121 

— incompetent to prove that a per- 
son came from the pursuer's house 
bleeding before the alleged assault, 

120 

— Damages claimed for, 117 

ATTORNEY POWER. 
A power of attorney attested by a no- 
tary in America received in evi- 
dence, - - 239 

B. 
BANKER. 

Finding that money was paid to a 
banker to give an undue preference 
over creditors, - - 231 

An unstamped order on a banker held 
sufficient, unless he knew that the 
place was more than ten miles from 
the bank; - - 337 

BANKRUPT. 

The estate of a bankrupt employed 
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INDEX. 



to tell for ready money held liable 
for good! sold on credit^ 388, S85 

BILL OF EXCHANGE. 
Incompetent to prove the contents of 
a biU of exchange by parol, 1 49 

BOND. 
Finding for the defender in a oues- 
tion whether he knew that a bond 
waa granted for money lost at play, 

93 

BOOKS. 
A witneea not entitled to refresh his 

memory by looking at books not 

kept by himself, - 260 

Books of an hospital received in evi-' 

dence, - - 8 

— must be lodged eight days before 

atrial, - - 103 

BURGH. 
Magistrates of the burgh of Hamil- 
ton found not entitles to levy cus- 
tom on barley not sold within the 
burgh, - - - 52 

C. 

CASE. 

Finding for the pursuer on a case to 

be made up, - 78, 304 

Finding on facts, and on a case to be 

made up, • - 106 

CAUTION, BOND OF. 

Finding as to how a bond of caution 
was subscribed, - - 106 

CERTIFICATE. 
Incompetent to prove it false by de- 
clarations of the person granting 
it, . - - - 138 

COMMISSION. 
A commission refused to examine a 
sick witness durine a trial, there 
being no proof that lie had been in 



health when the trial commenced, 

289 

COMPROMISE. 
A compromise must be proved by re- 
gular evidence, - • 101 

CONTRACT. 
Damages for having fraudulently in- 
duced the pursuer to enter into a 
contract, • - - 60 

— - Evidence of practice admitted to 
explain matters not in a contract, 

157 

CORPORATION. 
Damages claimed lor infringing the 
privileges of a corporation, 78 

COSTS. 

Parties maintaining the same defence 
held conjunctly liable, - 19 

Costs given to the defender of a trial 
Tendered abortive by the want of 
a stamp, (nete,) - - 98 

Finding for the defender in an ac- 
tion against an agent to relieve his 
clients of costs, - - S99 

A law agent is personally liable in 
costs to witnesses who attend for 
examination at a trial, 127, 129 

CUSTOM. 

Finding that the Magistrates of Ha- 
milton had no right to exact cus- 
tom on barley not sold within the 
burgh, - • - 52 

Incompetent to prove a local custom 
as general law, - - 132 

Proof of custom admitted as to mat- 
ter not in a contract, - 167 

D. 

DAMAGES. 

Found for arresting a discharged 

bankrupt, - - 16 

-— for wrongful arrest, 318 

— fbr defamation, - 14B 
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— one shilling fbr defkmation, 70 
— - to a tenant fbr injury to a dam- 
dike, - - 74 

— for killing two dogs, - 130 

— for fraudulently inducing the pur- 
suers to enter into a contract, 60 

— for stopping a coach Jit a funeral, 

815 

— for assault and turning a scHooU 
master out of a house, 84 

Claimed from magistrates for causing 
the pursuer to be apprehended for 
non-payment of a sum of money, 

20 

— for breach of bargain, 35 
«— ' for executing an order not intend- 

ded fbr the defender, 219, 926 

— against a magistrate for assault, 

117 

— for wrongfully arresting the pur- 
suer, - - 296 

— for defamation, 273, 326 
«- for injury by a dam-dike and ca- 
nal, - - 287 

— for improvements made on a farm, 

315 

DAM-DIKE. 

Reparation for injiiry done by a dam- 
dike, . • 74 

Finding that a dam-dike was not in- 
jurious to salmon fishings, 287 

DEBT. 
Finding for the pursuers in a Ques- 
tion as to the value of a wnale, 

162 
— - for the pursuer in an action for 
the balance of the price of a pro- 
perty, - - 98 
•— for the defender in a question of 
remuneration, - 228 

DECLARATOR. 
Declaration that a road existed for 
forty years, - 6 

— that a calico-printing manufactory 
was a nuisance, - 28 

"— that the Mi^^strates of Hamilton 



had no right to collect custom on 
barley bought beyond the burgh, 

52 

— of the exclusive privileges of a cor- 
poration, - . 78 

— that a dam-dike and canal were 
injurious to fishing, 287 

DEFAMATION. 
Damages for, - - 148 

One shilling for, - 70 

Claimed for, - 273^ 326 

DEMURRAGE. 

Finding for the defenders in a ques- 
tion Qt* demurrage, - 35 

In an action for demurrage, incompe- 
tent to prove that it was claimed 
by owners of a vessel in similar 
circumstances, - $9 

DEPOSITION. 
A deposition of a witness taken in a 
question between the same parties 
received, - - 10 

— of a foreigner received without 
proof that he could not attend the 
trial, - - 47 

— unstamped, rejected, 53 

— of a witness received without proof 
that his illness was permanent,264 

— - a commission to take the deposi- 
tion of a witness during the trial 
refused, - - 289 



DOGS. 

Damages for killing two dogs. 



130 



£. 
EVIDENCE. 

In a question of demurrage, incom- 
petent to prove that it was daim- 
-ed by owners of a vessel in similar 
circumstances, - 39 

Incompetent in a question with 
freighters of a vessel to prove state- 
ments by the owners to the cap- 
tain, . • 42 

Statements by the captain admitted 
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in a question with the Areighten, 

iS 

In an action for not ftxrnishing tim- 
ber, oompietent to prove that the 
defenders directed another vessel 
to a port where there was a defi- 
ciency^ - - 37 

In an action for deficiency in pack- 
ages delivered— evidence admitted 
of deficiency in packages rejected^ 

«3 

Presumptive evidence admitted to 
prove assault, • 90 

Direct evidence necessary to prove 
that the defenders knew that bonds 
had been granted for money lost at 
play, - - 95 

Evidence admitted of matter not di- 
recUy stated in the record, 108 

Evidence rejected of matter not in 
the record, - - 110 

«— that the defenders had paid da- 
mages formerly for an offence simi- 
lar to the one charged, 234 

Incompetent to ask if a person whose 
life was insured was a reputed 
dram-drinker, - 138 

EVIDENCB, PAaOL. 

One feuar in a street -rejected as a 
witness to prove an obstruction in 
the street, . • lo 

— admitted of what was alleged to 

be matter not disclosed 
in the record, 108 

— — to prove the contents of a writ- 
ing, - - 242,3^3 

— ryected, of declarations by a per- 

son contrary to a certifi- 
cate by him, 138 

— — of the contents of a bill of ex- 
change, - - 149 

— — of a substantive promise as to 
land, - - - 158 

— — of a transaction, after the deed 
in which it resulted is proved, 261 



in books delivered to the clerk of 
an hospital by his predecessor re- 
ceived in evidence^ - 8 

A copy of a plan received as prima 

■ facice evidence in explanation of a 
writing, - - 9 

Depositions taken.in a question be* 
tween the same parties received, 

IQ 

The log-book of a vessel held not 
evidence during the Ufe of the per- 
son who kept it, - 36 

But in certain circumstances may be 
referred to, - - 37 

A party in certain circumstances may 
give his own letter in evidence, 40 

A letter held not evidence of a fact 
stated in it, • - 41 

An unstamped deposition rejected, 

53 

A letter given in evidence, though 
the writer of it had become inte- 
rested in the suit, - 136 

— by a pursuer sent as notice to 
the defender admitted for the pur- 
suer, - - 144 

— to which the party is not privy, 
not admitted as evidence in firaud, 

152 

A minute made at the meeting of 

relations after a funeral rejected, 

145 
A report by an architect admitted to 
prove that he made'the report, 156 
A power of attorney attested by an 
American notary received, 239 
In a question on a policy of insur- 
ance, another policy by the same 
office on the same life admitted, 

248 
F. 
FREIGHTER. 
Of a vessel not affected by statements 
made by an owner, - 42 

But he is by statements by the cap- 
tain, ... 43 



EVIDENCE, WRITTEN. FRAUD. 

iMinutes, though not signed, entered Damages for fraudulently inducing 
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the punuer td enter into a con- 
tract, ^ - - 60 

Finding for the pursuer on a ques- 
tion of fraud, - - 151 

Finding for the defender in a ques- 
tion of fraud, - S06 

A letter to which the party is not 
privy not admitted as evidence of 
fraud, - - 152 

G. 
GAME DEBT. 
Finding for the defender in a ques- 
tion, whether he knew that honds 
had h^n granted for a game deht, 

92 

Direct evidence necessary to prove, 

that a person knew that honds 

were granted for money lost at 

play, - - 95 

GUARANTEE. 
Finding for the defenders in a ques- 
tion of guarantee, - 1 

H 
HANDWRITING. 
Engravers, though cited, not called 
by either party to prove handwrit- 
ing, . - - 111 

HEARSAY. 
Incompetent to prove a remark made 
on hearing a de&matory expression 

72 

— -—an observation made at the time 

a whale was struck, - 1 64 

I. & J. 

IMPRISONMENT, 

Damages for, - - 16, 312 

—Claimed for, - 20, 117, 296 

INSURANCE. 
Insurance brokers found liable for 
not having insured a vessel in terms 
of instruction, - - 236 
Finding for the defenders in a ques- 
tion of misrepresentation of a life, 

135 



In a h'fe insurance, incompetent to 
ask if the person was reputed a 
dram-drinker, - - 138 

Finding insurers liable in the sum 
insured on a life, - 247 

In a question on one policy,. the par- 
ty allowed to produce another po- 
licy of the same office on the same 
hfe, - - - - S48 

ISSUE. 
A clerical error corrected at a trial, 

17 

The place stated in an issue material 

to be proved, - 281 

Evidence must be confined to ^he 

issue, - - - 81 

JURY. 

A Jury discharged after remaining 
inclosed twelve hours, - 257 

Incompetent tq call Jurors to prove 
that they cast lots for their ver- 
dict, - - 166 

A Jury discharged, and a case reserv- 
ed for the opinion of the Court, 20, 

83 
— discharged by agreement of the 
parties, (note,) - 99 

— find certain facts, and a case re- 
served for the opinion of the Courts 

106 

—may find for a defender without 

hearing his counsel, - 140 

L. 
LETTER. 

A letter held not evidence of a fact, 

41 

Circumstances in which a party was 
allowed to give in evidence letters 
written by himself, - 40 

A letter admitted written by a per- 
son who had become interested in 
the suit, - - 136 

— — which had been sent as notice 
to the opposite party, - 144 

to prove a correspondence, but 

not to prove the facts stated in 
them, - - 263 
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.«^ieel«d M erideneeof ftand, mileM 
the purty aocoied was prity to 
them, « - 158 

— — rejected as efidc&oe of a aub- 
atantiTe promiae aa to land, 158 

— to a oooipanT rejected aa evideDoe 
fyr an inoiTidual partner. 



LOG-BOOK. 
The logi»book of a vessel not evidence 

during the life of the person who 

kept itt - 36 

-^may in certain circnmatanoea be 

refemd to, - « 37 

la the master entitled to look at the 

log-book to refireah hia memory? 36 

MAGISTRATE, 
Damagea claimed from fot assault, 117 
.... for imprisonment, 90, S96 
— — for defiimation, - 386 

MALICE 
Must be proved in an action against 
Maffistrates for defiimation uttered 
in their judicial capacity, 386 



N 
NEW TRIAL. 
At a second trial, incompetent to re> 
fer to the proceedings at the first, 

48 

— — granted, the Jury not having 
given due weight to a piece of evi- 
dence, - - 196 

— refused, - 35, 69 

— refused, the motion being found- 
ed on the Jury having cast lots for 
their verdict, - 167 

NOTARY. 
A power of attorney attested by a 
notary in America admitted in evi- 
dence, - - 839 

NUISANCE. 
Finding that a calico-printing manu- 
factory was a nuisance, - 88 



P 
PARTY. 
A verdict may be found for one de- 
fender, that he may give evidence 
fer the others, - 87, 118 

PLAN. 
A nlan must be produced eight days 
before a trial, - 103 

POST-HORSE DUTY. 

The farmer of the post-horse duty 

held liable in damages,-*an inferior 

officer having stopped a coach at a 

iVmeral, • • 817 

PRACTICE. 

Incompetent at a second trial to refer 
to the proceedings at the firat, 48 

Evidence must be confined to the 
issue^ - - 81 

A Jury mav find for a pursuer, sub- 
ject to tne opinion of the Court, 

80, 78 

Evidence admitted of matter not di- 
rectly stated in the record, 108 

But rejected if not there stated, 110 

A verdict may be found for one of 
several defenders that he may give 
evidence for the others, 87, 118 

Circumstances in which an opening 
counsel was allowed to state fects 
oljjected to by the defender, 881 

And to make a measured reference to 
a former trial, • 387 

A document referred to by the de- 
fender may be produced by the 
pursuer, - - 863 

Circumstances in which the Court 
would not fix the construction of 
a missive before the proof, 317 

AS TO JURYMEN. 

A Jury discharged without returning 
a verdict, - 80, 83, 857 

— may find for the defender without 
hearing his counsel, - 140 

— not to be called to prove that they 
cast lots for their verdict, J 66 

1 
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•— Qu^t not to be shown documents 
during a trials - S63 

AS TO WITNESSKS. 

A witness may look at notes made by 
him at the time a fact occurred, 8 

— or a letter written by him, though 
not produced eight days before the 
trials 95 

— or at a deed to prove its identity, 

305 

» not entitled to look at notes made 

en the morning of the trial, 75 

— or at books not kept by him, 260 
Is the master of a vessel entitled to 

look at the log-book ? • 36 
Incompetent to ask the remark a wit- 
ness made on hearing a defamatory 
expression, . • 72 

— whether, if on a Jury, he would 
have cognosced an individual? 260 

A witness admitted, though precog- 
nosced in presence of another, 145 

The deposition of a foreigner receiv* 
ed without proof that he could not 
attend the trial, - • 47 

-— of a witness received without proof 
of permanent illness, - 264 

Circumstances in which he may 
prove the answer given to him by 
a party, - - 274 

May ask the reason a witness had for 
agreeing to a proposal, - 277 

A commission to examine a witness 
during a trial refused, - 289 

The evidence of a witness who had 
died since a former trial read from 
a bill of exceptions, - 330 

— may prove that a communication 
was made to him, but not what the 
communication was, - 305 

— - may prove acts done by him in 
consequence of information given 
to him but not what was said to 
him, - - 308 

AS TO DOCUMENTS. 

Books delivered to the clerk of an 



hospital by his pedeoessor receiv« 
ed though not signed, - 8 

A copy of a plan referred to in a 
writing received as prima facta; 
evidence, . . 9 

A clerical error in an issue corrected 
at the trial by the Court, • 17 

A letter written by a party received 
as evidence for him, - 40 

-» written by a witness may be read 
by him, though not produced eight 
days before the trial, - ^95 

A plan must be produced eight days 
before a trial, • - 103 

A book must be lodged eight days be* 
fi>re a trial, • • 308 

Circumstances in which a bill of ad- 
vocation was admitted to prove the 
terms of an interlocutor, • ] 02 

A pursuer, if required, must read 
from a document all that is neces- 
sary for explanation, butif required 
to read more, it is evidence for the 
defender, - • ng 

The verdict in a difierent cause in- 
admissible, • - 22^ 

Letters admissible to prove a corre- 
spondence but not to prove the 
facts stated in them, - 263 

PLEADING. 

See Record. 

PRECOGNITION. 
A witness precofi;nosced in presence 
of her husband admitted, 1 45 

POST-HORSE DUTY. 
The tacksman of, held liable in da- 
mages, an inferior officer having 
wrongifully stopped a coach, 217 

R 
RECORD. 
Evidence admitted of matter not di- 
rectly stated in the record of plead- 
ings, - - 108 
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Evidence njceted oTa ftet not lUted 
inthereoordy • - ItO 

The place stated on record material 
to oe proved, - 881 

REDUCTION. 
On ftand^ finding for the porsoer^ 

151 

— finding for the defender, S06 
Redaction aonght of a decree of the 

Magiatratea of a burgh, 62 

— of a bond of caution, 106 

— of a finding of the Jndge*Adnii'- 
ral, . - 151 

-— of the sale of an estate, 1 66 

— of a bond, - 831 

— of a trust-diBpoaition and deed of 
entail, - . - 837 

— of a holograph deed, - 304 
— - of a contract, &c » 306 

REGISTRY. 
The registered owner of a veasel held 
not Uie true owner, • 836 

REPARATION. 

See Damages, Sfc. 

ROAD. 
Finding that a road had existed and 
was obstructed by the defen- 
ders, - . 6 

S. 

SHIP. 

Finding for the pursuer in a question 

of fraud in the sale of a ship, 1 51 

The registered owner found not to 

be the true owner^ - 836 

SLANDER. 

See Defamation* 

STAMP. 

A stamp necessary to render a depo- 
sition evidence, - - 53 

The Court will not allow an unstamp- 
ed document to be produced, 98 



An nnstanped ovdcr on a banker held 
sufficient, unless he knew that the 
place waa mote than ten miles fitm 
the bank, - - 837 

T. 
TRIAL. 
See New Trial. 

V. 
VERDICT. 

For the pnrsner, 16, 19, 35, 60, 69, 
98, 106, 135, 151, 165, 819, 856, 
878, 315, 385. 

For the pursuer, sulgect to the opin- 
ion of the Court, 83, 306 

For the defender, 6, 78, 98, 186, 149, 
148, 155, 161, 886,828, 830, 887, 
895, 899, 303, 318, 381, 336, 339. 

Partly fbr each, 51, 74, 167, 846. 

Special findings, - 115,835 

VITIOUS INTROMISSION. 
Finding for the defenders in a ques- 
tion of vitions intromission, 143 

WITNESS. 
A person in whose business the de- 
fenders had had a ehare admitted, 

44 

Inatrumentary witnesses admitted, 

116 
Admitted, A witness having a prefer- 
able claim on an estate, 145 

— — precognosced in presence of 
another, ... 145 

— •— who had seen the summons and 
defences in the case, - 859 

— against whom enmity was alleged, 

859 
— - who framed a deed, admitted to 
prove it regularly executed, 310 
Rejected, A teuar in a street r^ected 
as a witness to prove ob- 
struction in the street, 10 

— a person to whom depositions of 
other witnesses were sent, 46 
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— ' A &ther-in-law after the death of 
his daughter - - 101 

— The husband of the pursuer's 
nieoe^ - _ - 103 

— The brother of a party, but exa- 
mined of consent^ - 867 

— A Juryman to prove that lots 
were cast for the verdict, 166 

A witness not allowed to prove that 
in his opinion the pursuer believed 
afhct, - - 6S 

— Nor to prove that a manufacturer. 



after using goods, was entitled to 

object to their quality, - 65 

— Attending a trial entitled to his 

expenses ffom the agent, 1S7, 199 

WRITING. 

A letter addressed to a Company re- 
jected as evidence for one of the 
partners, - - 223 

Parol evidence admitted to prove the 
contents of a letter, 24k2, 323 

A deed being proved, parol evidence 
of the transaction rejected, 261 



THE END. 
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ERRATA. 

Page 28, note^ after " proceedings^" imert *' of the Magis- 
trates." 

52, side-note, delete ** or other articles." 

— — 190, side-note, jbr defender read pursuer. 



